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PREFACE TO REVISED EDITION. 



There having been several statutes and decisions of 
the superior courts affecting municipal corporations 
since the publication of this Manual, I have thought 
it desirable, instead of adding a supplement, to notice 
the alterations made by statute and the reported 
cases in the body of the work. I have done so by re- 
printing every page in which such alterations or cases 
ought to appear. 

I have omitted the chapter on "The Workshop Regu- 
lation Act, . 1867," (the duties of the council under 
that Act having been transferred to the Factory Inspec- 
tors by "The Factory and Workshop Act, 1870" j) 
and I have substituted two chapters on " The Elemen- 
tary Education Act, 1870," (so far as it affects 
corporations), and on the alteration of the wards of a 
borough. 

I have prepared an Appendix of Forms relating to 
municipal elections, which will, I trust, increase the 
usefulness of this work. 

SAMUEL STONE. 

Leicester, 

November, 1871. 



PREFACE. 



This Work is intended to present a general view of 
tho powers and duties of Town Councils and their 
Officers, extended or condensed according to the im- 
portance of the subject. The recent alterations in 
the law with resf>ect to the qualifications of Burgesses 
and Councillors have rendered existing publications on 
the Law of Municipal Corporations comparatively 
useless. 

I have endeavoured to give, in a practical and com- 
pendious form, the law relating to the various subjects 
which come under the consideration of Town Councils 
by virtue of the Municipal Corporations Act of 1885, 
or any statutes amending its provisions, and by the 
use of large type at the commencement of different 
paragraphs, to facilitate reference to the particular 
points on which information is desired. 

I have taken a Treatise by T. J. Arnold, Esq., on 
the Law of Municipal Corporations, published in 1851, 
as the ground-work of this Manual. It is unnecessary 
to observe, that during the last eighteen years many 
statutes have been repealed and others been passed, 
materially affecting the mode of conducting municipal 
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elections, the regulation of gaols and lunatic asylums, 
the maintenance of free libraries and museums, the 
purchase of property for public purposes, and, by a 
recent statute, the municipal franchise; and that within 
the same period, there have been numerous decisions 
of the superior courts on the construction of the 
Municipal Corporations Acts, and on the duties and 
legal responsibilities of corporate bodies. A* Work 
bringing down the law to the present time appeared 
to me to have become an important desideratum, and 
in endeavouring to supply a want, which I in common 
with others have frequently experienced, I have 
availed myself of the kind permission given by Mr, 
Arnold, and have made use of his Treatise to such an 
extent as the mode adopted by me in treating of the 
various branches of municipal law, and the numerous 
changes in the statute law which have taken place 
since the publication of his Work, would permit. 

It has been suggested to me that I should embrace 
in this Work the laws administered by Town Councils 
in their capacity of Local Boards of Health, but I 
have been deterred from doing so by two considera- 
tions,— want of time to accomplish such an undertaking 
without interfering with official and professional duties, 
and the difficulty of condensing within the compass of 
a moderately sized Manual, the multifarious regula- 
tions of our sanitary code. I have been also in- 
fluenced by the met that a large portion of the 
duties of Local Boards of Health consists in carrying 
out local bye-laws and regulations, varying in almost 
every borough, and therefore unfit to form part of a 
Manual intended for general use. 



• • 
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I now submit this publication for the approral of all 

who are connected with the administration of municipal 

law, in the hope that it may be found simple in its 

arrangement, correct in its exposition, and of real 

practical utility. 

SAMUEL STONE. 

Leicester, 
September, 1869. 
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QUARTERLY RETURNS.— On the first day of the 
months of January, April, July, and October (a), the watch 
committee are to transmit to the secretary of state a copy of 
all rules, orders, and regulations made by them or the coun- 
cil for the regulation and guidance of the constables or 
policemen of the borough. [5 & 6 Will. 4, ch. 76, s. 86.] 

TRUSTEES FOR SPECIAL PURPOSES.— On the 1st 
day of this month, the council (in those boroughs where any 
such trustees are necessary) are to appoint a certain number 
of members of the council to exercise the duties of trus- 
tee* for the purposes here mentioned. [5 & 6 Will. 4, ch. 
76, s. 78.J 

PARLIAMENTARY REGISTER.— On or before the 
22nd day of this month the town-clerk is required to trans- 
mit a register of voters for the current year to the secretary 
of state. [31 & 82 Vict. ch. 68, s. 87.] 

BOROUGH ACCOUNTS.- The council are to send an 
abstract of all monies received and paid within the preced- 

(a) That part of the 86th section which required a quarterly 
return of the number of men, their arms, &c, was repealed by 
21 & 22 Vict. ch. 67, s. 2. 
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ing year, made up to the last period of audit, (i. e. the 1st 
day of September,) to the Secretary of State before the 1st 
day of March. [B & 7 Will. 4, ch. 104, s. 10 ; amended by 

I Vict. ch. 78, s. 43.] 

MUNICIPAL ELECTIONS.— The town-clerk must, 
seven days at least before the 1st day of March, publish 
notices of the election of auditors and assessors requesting 
nominations, as in the case of the election of councillors, and 
publish the nominations in like manner. [32 & 33 Vict, 
ch. 55, s. 6, extending the provisions of 22 Vict. ch. 85. See 
" Ootobbb."] 

MUNICIPAL ELECTIONS.— Where, from the number 
of persons nominated exceeding the number to be elected 
as auditors or assessors, a poll is required, the elections are 
to be held on the 1st day of March, t. e. for two auditors 
and two assessors ; (5 & 6 Will. 4, ch. 76, s. 37 ;> and in 
boroughs divided into wards, for two assessors for each 
ward; {Id. s. 43 ;) and for two assessors for revising the 
burgess lists with the mayor. (1 Vict. ch. 78, s. 4.) Give 
two days' public notice of the place of polling, in the event 
of a poll being required, previously to the 1st day of March. 
(5 & 6 WilL 1, ch. 76, s. 33.) Publish the result of the 
elections, whether there shall have been a poll or not. See 

II Novbmbbb." 

TREASURER'S AUDIT.— On the 1st day of this month 
the mayor is to name a member of the council, who, toge- 
ther with the auditors this day elected, are to audit the 
accounts of the treasurer in the months of March and 
September. [5 & 6 WilL 4, ch. 76, s. 03.] 

HIGH WAYS.— Town clerks are to transmit to the Secre- 
tary of State the annual account of the expenditure and 
receipts in respect of highways. [12 & 13 Vict. ch. 35, s. 1.] 

QUARTERLY RETURNS.— See " Jawuary." 



and Town Clerks. xvii 



9vau. 

PARLIAMENTARY ELECTORS.— The town-clerk is 
to cause a sufficient number of forms of precepts, notices, 
and lists to be printed, according' to the forms required, and of 
the Table 1, Schedule D. ; and on or before the 10th day of 
this month in every year, to make and cause to be delivered 
to the overeeers of the poor of every parish, township, or 
place sharing in the election for such city or borough! a 
precept, as here required; and also a sufficient number of 
such printed forms of notices and lists and of the said table* 
[6 & 7 Vict. ch. 18, s. 10.] 

ANNUAL RETURNS.— The clerk to any corporation or 
commissioners, or other persons authorized to levy rates 
under any local Act for paving, draining, cleansing, or 
watching, or the improvement or regulation of any town or 
district, or to levy rates under, the Lighting and Watching 
Act of 8 & 4 Will. 4, ch. 90, or tolls under the authority of 
parliament in respect of markets, bridges, or harbours 
or church or chapel rates, or sewero rates, &c«, must 
make a return to the Secretary of State, in June in every 
year, showing the sums levied or received and the expen- 
diture thereof. [28 & 24 Vict. ch. 51, ss. 1, 2.] 

QUARTERLY RETURNS.— See «' Jakuaby." 
FREEMEN'S LISTS.— On or before the last day of 
this month, the town-clerk is to make out, according to 
Form 5 in Schedule B., an alphabetical list of freemen enti- 
tled to vote at elections, with their places of abode, and sign 
such lists, and cause copies to be written or printed, and 
publish the same on or before the 1st day of August, and 
keep a copy for perusal gratis, and deliver copies at the 
price mentioned in Table 1, Schedule D. [6 & 7 Vict. ch. 
18, s. 14.] 

The notice is to be published by the town-clerk, by being 
fixed in some public and conspicuous situation on the outside 
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of the outer door or outer wall of the town-hall, or, if there 
be no such building, then in some public and conspicuous 
situation within the borough ; (Id. s. 23 ;) and to continue 
so fixed for a period including two consecutive Sundays at 
the least, after the day on which the notice is required to 
be published ; and if destroyed, mutilated, defaced, or re- 
moved, another notice is to be so fixed. (Id. s. 24.) 
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FREEMEN'S LISTS.— The town-clerk is to cause 
copies of the list of freemen entitled to vote at elections, as 
required to be made out on or before the last day of July, 
to* be written or printed, and publish the same on or before 
the 1st day of this month, and keep a copy for perusal 
gratis, and deliver copies at the price mentioned in Table 1, 
Schedule D. [6 & 7 Vict, ch, 18, s. 14.] 

FREEMEN CLAIMING, OR OBJECTED TO.— On 
or before the 25th day of this month, persons claiming to 
be inserted as freemen in the published list, or objecting to 
others as appearing therein, may give such notice to the 
town-clerk as is hereby prescribed, and he is to include the 
names of all persons so claiming or objected to as freemen, 
in lists according to Forms and 13 in Schedule B., arranged 
according to (b) polling districts, and sign and publish the 
same on or before the 1st day of September, and keep 
copies of such lists ; and allow the same, and the notices of 
objections to be perused gratis, and deliver copies of such 
lists at the prices mentioned in Table 1, Schedule D. [6 & 
7 Vict. ch. 18, as. 15, 17, 18.] 

OVERSEERS' LISTS.— The overseers are to deliver to 
the town-clerk, on or before the 29th day of this month, a 
copy of the several lists of voters made out by them, and 



(b) Under 30 & 31 Vict. ch. 102, s. 34, the council or other Che 
local authority, may divide a borough into polling districts, and 
from time to time alter them. (See 80 & 81 Vict. ch. 103, as. 34, 
37, 47, and 31 & 32 Vict. ch. 58, ss. 18, 24, 33, 35.) 
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of the claimants and persons objected to. [6 & 7 Vict. ch. 
18, s. 10.] As to the mode and time of publication, see Id. 
ss. 23, 24, ante, "July" 
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FREEMEN ELECTORS.— Publish separate lists of 
freemen claiming, or objected to, on or before the 1st day 
of this month, keeping copies to be perused gratis, and de- 
liver copies at the price mentioned in Table 1, Schedule D. 
[6 & 7 Vict. ch. 18, s. 18.] 

PARLIAMENTARY REGISTRATION. — Between 
the 15th of this month and the last day of October (both 
inclusive), the revising barrister is to give at least seven 
days' previous notice to the town-clerk of the time and place 
of holding his court; and the town-clerk is forthwith to 
publish a notice of such time and place on the town-hall, 
and on every church and chapel within the city or borough, 
or if there be no church, chapel, or town-hall, then in some 
public and conspicuous place. [6 & 7 Vict, ch* 1 8, s. 83.] 

BURGESS LISTS.— The overseers are to deliver to the 
town-clerk a list of burgesses within their parish, on the 
1st day of this month ; [20 & 21 Vict. ch. 50, s. 7 ;] and 
the town-clerk is forthwith to cause a copy of all such lists 
to be printed, and to be fixed on or near the outer door of 
the town-hall, or in some public and conspicuous situation 
on every day during the week next preceding the 15th day 
of this month. [5 & 6 Will. 4, ch. 76, s. 15.] 

BURGESSES CLAIMING, OR OBJECTED TO.— On 
or before the 15th of this month, notices of persons objected 
to as burgesses, or claiming to be inserted in the list of 
burgesses, are to be sent to the town-clerk, who is required to 
make out lists thereof, and to cause copies to be fixed on or 
near the outer door of the town-hall, or on some public and 
conspicuous situation within the borough, during the eight 
days next preceding the 1st day of October. [5 & Will. 4, 
ch. 76, s. 15.] 
MUNICIPAL REGISTRATION.— &* " Ootobbr." 



Periodical Business for Councils 



Qttabtx. 

QUARTERLY RETURN.— See « Januaby." 
PARLIAMENTARY REGISTRATION.-^ " Sep- 

MUNICIPAL REGISTRATION.— The mayor and 
assessors are to hold courts for revising the burgess lists, 
between the 1st and 15th of this month, (both days inclu- 
sive,) having first given three clear days' notice thereof as 
here directed ; [5 & 6 Will. 4, ch. 76, s. 18 ;] and on or 
before the 22nd of this month, the same lists, after being 
revised, are to be entered alphabetically, in a book called the 
" Burgess Roll," made according to the directions of the 
Act; [Id. s. 22 ;] and " Ward Lists " of burgesses are also 
to be made out by or under the direction of the town clerk ; 
[Id. s. 45 ;] and which Ward Lists will be required pre- 
viously to the 1st of November. 

MUNICIPAL ELECTIONS.- Seven days at least be- 
fore the 1st day of November, the town-clerk is to publish 
notices of the election of councillors (in the form contained 
in the schedule to the Act) on the door of the town-hall, and 
in other conspicuous parts of the borough or ward, and to 
provide nomination papers, ; [22 Vict, ch. 35, ss. 5, 7 ;] and 
the nomination papers are to be sent to the town clerk at 
least two whole days (a) (Sunday excluded) before the day 
of election, (and now by five o'clock p jn., 32 & 33 Vict, 
ch. 55, s. 7 ;) and one whole day at least (Sunday excluded) 
before the day of election, the town-clerk is to publish in 
like manner printed notices of the names, &c. of the persons 
nominated, and their nominators. [Id. s. 6.] Send cir- 
culars to aldermen and assessors, reminding them of the 
necessity for their attendance at the election of councillors 
on the 1st day of November, and give two days' public 
notice of the places of polling for councillors, previously to 
the 1st day of November. [5 & 6 Will. 4, ch. 76, s, 33.] 



(a) The town clerk has no right to require the nomination 
papers to be sent in for a longer period than two whole days 
before the day of election. [R. v. Grows, 30 J. P. 792.] 
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POLICE RETURNS.— The watch committee are re- 
quired to send to the Secretary of State a return of the 
number of offences reported to the police for the year ending 
29th September, the number of persons apprehended, the 
nature of the charges, and the result of the proceedings. 
[19 & 20 Vict. ch. 69, s. 14.] 

jlabitttbir. 

ELECTION OF COUNCILLORS.- Election of coun- 
cillors to supply the places of those who go out of office, to 
be held on the 1st day of this month, and the voting, if 
there be a poll, to commence at nine o'clock in the morning, 
and to close at Four in the afternoon. [5 & 6 Will. 4, ch. 76, 
ss. 80, 32.] Publish the names of any persons elected by 
virtue of nominations not later than Eleven o'clock in the 
morning of the day of election. [22 Viet. ch. 86, s. 8.] 
The town clerk should prepare proper forms for the signa- 
ture of the mayor and assessors of the borough, (or the 
aldermen and assessors of wards, if the borough be divided 
into wards,) declaring the result of the elections ; and the 
voting papers are to be kept in the town clerk's office for six 
calendar months at least after every election. Publish a 
list of the names of the persons elected by a poll, not later 
than Two o'clock in the afternoon of the day next but one 
following the day of election, unless such day be Sunday) 
and then on the Monday following. [5 & 6 Will. 4, ch. 76, 
s. 85.] Give notice to all councillors elected, requiring them 
to attend at an appointed time to accept office.. 

QUARTERLY MEETING.— On the 9th day of this 
month, a quarterly meeting of the council is to be held at 
Twelve o'clock, and the first business to be transacted is the 
election of the mayor ; [5 & 6 Will. 4, ch. 76, s. 69 ;] and 
immediately afterwards elect the sheriff or sheriffs in those 
boroughs in which sheriffs are elected. [6 & 7 Will. 4, 
ch. 105, s. 5.] At the same quarterly meeting appoint the 
officers of the borough. [5 & 6 Will. 4, ch. 76, s. 58.] Ap- 
point the times of holding three quarterly meetings for the 
ensuing year, in addition to the one fixed by the Act for 
the 9th November every year. At this meeting appoint 
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the various committees for the year. Every third year 
appoint aldermen. 

Ettttxv&tt* 

PARLIAMENTARY REGISTER.— The town-clerk is 
to cause the list of voters for every borough, as revised and 
delivered to him hy the revising barrister, to be copied and 
printed in a book, arranged alphabetically, so as to corre- 
spond with the division of the borough into polling dis- 
tricts ; (see note to p. xviii, ante ;) and to sign and deliver 
the said book on or before the last day of this month to the 
returning officer, to be by him kept. And the town-clerk 
is to keep copies of the register, and deliver copies thereof, 
or of any particular parish or polling district, at the price 
mentioned in the Act ; and to make out an account of the 
expenses attending the registration, which shall include all 
reasonable fees and charges of the town-clerk for his 
trouble, and lay the same before the council, and obtain a 
certificate stating the sum to be paid as the contribution of 
each parish, and then apply to the overseers of the poor for 
the same. [6 Vict. ch. 18, ss. 48, 49, 56, and 80 & 31 Vict, 
ch. 102, ss. 31, 34, 88, and 61 & 32 Vict. ch. 68, s. 23. J 
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CHAPTER I. 

Of Corporations generally. 

Corporations defined.] A Corporation may be 
defined to be a body politic, capable of maintaining a 
perpetual succession, for the purpose of keeping alive 
certain rights and privileges. 

Aggregate or sole.] Corporations, according to 
the law of England, are either aggregate or sole. 

A Corporation aggregate consists of several persons 
united together into one society, which is kept up by a 
perpetual succession of members, so as to continue for 
ever. Of this kind are the mayor, aldermen and 
burgesses of a borough; the head and fellows of a 
college ; the dean and chapter of a cathedral church. 

A Corporation sole consists of one person only and 
his successors, in some particular station, who are 
incorporated by law in order to give them legal capa- 
cities and advantages which in their natural persons 
they could not have had, particularly that of perpetuity. 
In this sense the king or queen regnant is a sole cor- 
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poration; so is u bishop, and so is every parson or 
vicar. 

Ecclesiastical.] Corporations are of two kinds ; 
ecclesiastical and lay. 

Ecclesiastical Corporations consist entirely of spiri- 
tual persons, such as deans and chapters, or bishops, 
or vicars. 

Lay.] Lay Corporations are of two sorts, eleemo- 
synary and civil. 

Eleemosynary Corporations are such as are consti- 
tuted for the perpetual distribution of the free alms or 
bounty of the founder of them to such persons as he 
has directed. Of this kind are hospitals for the relief 
or maintenance of the sick, and for the promotion of 
learning and piety. 

Civil Corporations.] Civil Corporations are 
erected, some for the advancement and regulation of 
manufactures and commerce, such as the guilds or 
companies of London ; some for the advancement and 
improvement of any particular science, such as the 
College of Physicians, and Royal Society, and such 
like ; some again, for the good government of a city, 
town or particular district, such as the mayor, aldermen 
and burgesses of a borough, and these last are termed 
Municipal Corporations. 

A Municipal Corporation, therefore, is a civil cor- 
poration aggregate, established for the purpose of in- 
vesting the inhabitants of a particular borough or place 
with the power of self-government, and with certain 
other privileges and franchises. (Arn. 2, 3.) 

How Created.] No Corporation can exist without 
the consent of the Crown, either express or implied. . 

Corporations which have been established within the 
time of legal memory, (t. e. since the 1st year of 
Richard 1st), are created either by royal charter or by 
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Act of Parliament, in both of which the royal consent 
is expressly given. 

Some Corporations exist at common law ; others by 
prescription ; of these latter, the Corporation of the City 
of London is an example. In both these classes the 
Corporations have existed from before the time of legal 
memory, and the royal consent is implied. (Arn.) 

Municipal Corporations.] The Crown, by the ad- 
vice of the Privy Council, is empowered by 5 & 6 Will. 
4, ch. 76, s. 141, amended by 1 Vict, ch, 78, s. 49, to 
grant charters of incorporation on the petition of the 
inhabitant householders to any town or borough in 
England or Wales. 

This provision does not abridge the common law pre- 
rogative of the Crown to grant a charter, but prevents 
its granting charters with the powers conferred by the 
Municipal Corporations Act, except on petition by the 
inhabitant householders, and with the advice of the 
Privy Council (Rawl. 251.) 

A Corporation, as altered by the Municipal Corpo- 
ration Act, is but a continuance of the old Corpora- 
tion. (Att.-Gen. v. Kerr, 2 Beav. 420, and Bawl. 
12.) 

When the provisions of any Acts apply to the Mu- 
nicipal Corporations specified in the Municipal Act, or 
generally to Municipal Corporations in England, the 
same extend to every Municipal Corporation, whether 
specified in the schedule to the Municipal Corporations 
Act, or created since, whether by charter or otherwise. 
(16 & 17 Vict. oh. 79, s. 2.) 
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OftJie Incidents of a Corporation. 



1. Of the Corporate Name. 

How acquired.] It is essential that every Corpora- 
tion should have a name bestowed upon it at the time 
of its incorporation, which name is, according to Sir 
Edward Coke, as the proper name or names of baptism 
of a private individual. And by that- name alone the 
Corporation must perform all its corporate acts, and must 
be described in all documents and legal proceedings. 

But a minute variation in this respect is not ma- 
terial, and a liberal interpretation has in this respect 
always been exercised in cases of grants and devises, 
where the object has been to ascertain the intention of 
the grantor or testator, and the courts have been dis- 
posed to give effect to that intention where it was plain 
what precise Corporation was meant. (Am. 8.) 

The name of the body corporate of every borough 
named in the schedules to the Municipal Corporation 
Act is " The Mayor, Aldermen, and Burgesses" of such 
borough ; (5 & 6 Will. 4, ch. 76, s. 6), but where the 
Town Corporate is a city, the proper appellation of the 
body corporate will be, "The Mayor, Aldermen 
and Citizens" of the city. (Att.-Gen. v. Worcester, 
2 Phill. 3 ; Rawl. 12.) 
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2. Of the Corporate Seal. 

Common Seal.] Oneof the incidents of a Corporation 
id the having 1 and using* a common seal, by which the 
body corporate is considered to express their aggregate 
intention, as they cannot do so by any personal act or 
oral discourse. The individual members, indeed, may 
manifest their private assent to any act by words, or 
by signing their names, but that will not bind the Cor- 
poration; it is only the affixing of the seal which 
unites the several assents of the individuals who com- 
pose the community, and makes one joint assent of the 
whole. (Arn. 10.) 

. It is not necessary that there should be any clause 
in the charter of incorporation empowering them to 
use a seal ; as it is a necessary incident to the existence 
of a Corporation that it should have one, and as soon 
as the Corporation is established, the body may make 
and use what seal they will. (Sutton's Hospital, 10 
Rep. 30 ; Arn. 11.) 

When the Corporate Seal appears affixed to a 
document it will be presumed to have been regularly 
so affixed ; and the party who impugns the legality of 
the affixing, has the burden cast upon him of showing 
in what manner the annexation was illegal or irregular. 
(Skinn. 2.) 

Where the Corporate Seal has been affixed to an 
instrument without the authority of the corporate body, 
it is invalid, and may be repudiated by them. (12 Mod* 
423.) 

Where the Corporate Seal was regularly attached 
to a conveyance, but at the same time the clerk of the 
corporation was ordered to retain the conveyance in his 
hands until some accounts were settled with the pur- 
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chasers, it was held that the conveyance did not pass 
the estate. {Derby Canal Company v. Wilmot, 9 
East, 360 ; Arn. 12.) 

When required.] The annexation of the Cor- 
porate Seal being necessary for the purpose of express- 
ing the assent by the corporate body to any act or thing, 
it follows that any corporate act, or at least any act of 
importance must be by deed, unless some other mode of 
binding the Corporation be sanctioned by the Act of 
parliament, or deed of constitution creating or regu- 
lating it. 

An appointment by deed is not necessary in cases 
where the acts to be performed are of daily occurrence 
and too insignificant to be worth the trouble of affix- 
ing the corporate seal ; or, where the act to be done 
requires to be executed immediately ; as for instance, 
to distrain cattle damage feasant, which might escape 
before the formality of executing a deed could be gone 
through. (Manby v. Long, 3 Lev. 107.) 

General Rule.] A corporation cannot, as a 
general rule, make any contract except under seal; but 
where a contract has been actually executed, the law 
will imply a promise, and a deed under seal is not 
necessary. 

Illustrations of Rule.] The. law has been laid 
down in a text book of great authority (see 1 Sekv. N. P. 
70,) in the following words: — " A corporation aggre- 
gate may sue and be sued in the indebitatus counts on 
an executed parol contract, e.g. for goods sold and 
delivered ; for they may contract without affixing the 
common seal, in cases where convenience, amounting 
almost to necessity, requires that they should do so, 
as in hiring inferior servants, or doing acts frequently 
recurring or too insignificant to be worth the trouble 
of affixing the common seal, or in matters connected 
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with and necessary for the business or trade for which 
they are incorporated. The appointment of an attorney 
to conduct important suits affecting the righto and 
property of the corporation cannot be considered a 
trifling matter; nor is it of such frequent occurrence, 
or of such immediate urgency, as to render it inconve- 
nient to postpone it until the seal of the corporation 
can be affixed to the retainer. It makes no difference 
as to the right of a corporation to sue on a contract 
entered into by them without seal, whether the con- 
tract be executed or executory, or whether the promises 
be express or implied, although it may, if they be the 
parties sued. In the case of The Fishmongers' Com- 
pany v. Robertson, £ M. <&G. 131, and 6 Scott's N. B. 
56, where the contract was one which did not fall within 
any of the exceptions to the general rule requiring 
corporate contracts to be under the common seal, 
Tindal, G. J., in delivering the judgment of the court, 
said, " whatever may be the consequences where the 
agreement is entirely executory on the part of the 
corporation, yet if the contract, instead of being ex- 
ecutory, is executed on their part— if the persons who 
are parties to the contract with the corporation have 
received the benefit of the consideration moving from 
the corporation, in that case the other parties are bound 
by the contract, and liable to be sued thereon by the 
corporation. Even if the contract put in suit by the 
corporation bad been on their part executory only not 
executed, we feel little doubt but that their suing upon 
the contract would amount to an admission on record 
by them that such contract was duly entered into on 
their part, so as to bind themselves, and that such 
admission on the record would stop them from setting 
up as an objection in a cross action, that it was not 
sealed with their common seal." 
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In another well known work (Chitty's Archbold, 
12 ed. 1146,) the law is stated in very similar terms; 
the exceptions to the general role as to the necessity for 
contracts being under seal being mentioned in the fol- 
lowing words on the authority of the cases there 
referred to, (viz.): 

" 1. When the acts done are such as the corporation 
by its very constitution, is appointed to do, as in the. 
case of trading corporations, whose duty, by their very 
appointment, being to draw bills of exchange, they may 
do it without affixing the common seal ; and, 

"2. When the acts are required for convenience, 
management and comfort, as, when either the acts 
are trivial in their nature and of frequent occur- 
rence, so that the doing them in the usual way (t. e. 
under seal) would be inconvenient or absurd; or are 
such that an overruling necessity requires them to be 
done at once ; in that case also the corporation may 
proceed by parol, instead of affixing the seal according 
to the proper and regular course. In some cases 
corporations are liable when a parol contract which 
ought to have been under seal has been executed." 

On the principle of the contract having been an exe- 
cuted one, it was held by the Court of Exchequer in 
the case of Merratt v. Ecclesiastical Com* 20 L.T. 
(N. S.) 578, that although the lease granted by the 
Commissioners was void ab origine for want of the 
corporate seal, yet the tenant having occupied and paid 
rent under it, an implied tenancy from year to year 
was created, and that an action would lie against 
the intended lessee for dilapidations, in breach of his 
agreement to repair. 

On the same principle, and also on the doctrine of 
acquiescence, in the late case of Crook v. Corporation of 
Seaford, 25 L. T. N. S. ; 1 (Chancery), where the cor- 
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poration had passed a resolution in January, I860, 
agreeing to let land for 300 years, to be " stamped out " 
by a committee and the purchaser, at the purchaser's 
expense, and the land had been "stumped out" by 
the purchaser, who had thereupon taken possession 
and erected a terrace upon it, as required by the terms 
of the resolution, and had also paid rent to the cor- 
poration, it was held that the purchaser was entitled 
to a decree for specific performance, the corporation 
having acquiesced in all that had been done, and the 
objection that the resolution which constituted the (a) 
agreement was not under seal, and therefore not binding 
on the corporation, was untenable. 
Appointment of Officers. — Councils may appoint 
their officers and servants by their resolution at a meet- 
ing of the Council, (33 J. P. 205,) and may in like 
manner fix their salaries or remuneration. Although a 
corporation cannot sue otherwise than by attorney, 
who should be appointed under their common seal, yet 
the corporation will be bound by the act of their 
attorney, so far as the defendant is concerned, whether 
his appointment be under seal or not, (Flaviettv. 
Eastern Co. J?., 2 Ezch. 344.) 

Proof of Debts,] All bodies politic and public 
companies incorporated by Act of parliament may prove 
a debt in bankruptcy by an agent, provided such 
agent shall in his deposition swear that he is such 
agent, and that he is authorised to make such proof. 
(12 & 13 Vict. ch. 106, s. 164.) 

(a) Under the circumstances tioned. The principle thus laid 

of the title to the property, the down as to the effect of a reso- 

court was of opinion that the lntion of the Council, and of 

corporation were not within the subsequent acqniescence in acts 

M. C. Act, as to the duration done on the faith of it, is just 

of leases, (pp. 16, 17,) and not and equitable, and may be Of 

therefore prohibited from grant- wide application, 
ing a lease for the term men- 



CHAPTER III. 
Of the Power to make Bye-Lams. 

Power to make.] An incident to a corporation 
included by law in the very act of incorporation is the 
power to make bye-laws, or private statutes for the 
government of the whole body ; and these laws are 
binding upon the members, unless they are inconsistent 
with, or contrary to, the law of the land, or the provi- 
sions of the Municipal Corporations Act, or the provi- 
sions of the charter of incorporation. (Arn. 16.) 

How made.] Since the passing of the Municipal 
Corporations Act, all bye-laws for the good rule and 
government of the borough, or the prevention or sup- 
pression of such nuisances as are not already punish- 
able in a summary manner, by virtue of any Act in 
force throughout the borough, with such fines for their 
violation not exceediug bl. as the council shall deem 
necessary, must be made at a meeting of the council, 
(5 and 6 Will. 4, ch. 76, s. 90,) at which at least two- 
thirds of the whole number of the council shall be 
present; and all offences committed in breach of the 
bye-laws are punishable summarily in like manner as 
other offences against the Municipal Corporations Act. 
(Id.*. 91.) 

No bye-laws so made will be of any force until the 
expiration of forty days after the same, or a copy 
thereof shall have been sent sealed with the seal of the 
borough, to one of the principal secretaries of state, 
and shall have been affixed on the outer door of the 
town-hall, or in some other public place within such 
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borough; and if at any time within such period of 
forty days, or any enlarged time for considering the 
same, Her Majesty, with the advice of the privy conn* 
oil, shall disallow the bye-law or any part thereof, such 
bye-law, or the part thereof disallowed, shall not come 
into operation. (H. G. s. 90.) 

The provisions of the statute do not interfere with 
any existing bye-laws, except such as may be incon- 
sistent with or contrary to that statute (such being 
repealed by section 1), but relate only to bye-laws 
made after the passing of the Act. (Arn. 18*) 

Bye-laws generally.] Bye-laws may be made 
generally for the regulation of the internal affairs of a 
corporation; the conduct of its members; the reasonable 
exercise of a right, tr the mode by which a person is 
to be admitted thereto, where he has an inchoate title; 
but they cannot take away a right, or impose any 
unreasonable restraint in the exercise thereof. (See 
BawL 169, and Arn. 18.) 

Before the Municipal Corporation Act, bye-laws in 
restraint of trade were considered bad, unless they were 
supported by a custom in the borough, when they 
would be upheld. (See Leicester v. Burgees, 2 N. & 
M. 181, and Arn. SO.) But now all bye-laws and 
customs prohibiting persons other than freemen, Ac., 
from carrying on trade within a borough, are abolished 
by the 14th section of the Municipal Corporation Act. 

When Invalid.] As a general rule any bye-law 
that is unreasonable, or unjust, or uncertain, is bad, and 
a bye-law inflicting imprisonment as a penalty is invalid; 
( Hutchins v. Player, Moore 411,) but a bye-law impos- 
ing a penalty of 5 J. to the use of the Corporation, "or 
less, at the discretion and pleasure" of the Corporation, is 
not bad for uncertainty in the amount of the penalty. 
(Piper v. ChappeU, 14 M. & W. 624.) 
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A bye-law may be good in part and bad in part ; 
bnt that can only be the case where the two parts are 
entire and distinct from each other ; thus, if a bye-law 
consists of several distinct and independent provisions, 
although one or more of these may be void, yet the 
rest of the bye-law may be valid. (i2. v. Lundie, 31 
L. J. Q. B. 244, and Am. 23.) 

' But-if a bye-law be entire, and one part be void, it 
is void altogether. (Dodwell v. Oxford, 2 Vent. 34.) 

The validity of a bye law may be disputed before 
the justices by reason of its being ultra vires (a), or 
other lawful ground of objection. {Everett v. Grapes, 
3L.T.(N.S.)669.) 

Nonacceptance op Ofpioe.] Bye-laws imposing 
fines on mayors, aldermen, councillors, auditors, and as- 
sessors for the nonacceptance of office as authorized by 
the Municipal Corporation Act, s. 51, should be made 
in the same manner as required in the case of bye- 
laws made under the 90th section. The fine is not to 
exceed 50Z., except for the nonacceptance of the office 
of mavor, in which case it must not exceed 1007. 

Be peal.] Bye-laws may be repealed by the corpo- 
rate body, by a new law made for that purpose, 
which, like every other bye-law, must be submitted 
to the Secretary of State as required by s. 90. 

How enforced.] .Offences against any bye-law 
made by virtue of the Municipal Corporation Act are 
punishable by summary conviction before two justices. 



(a) So much uncertainty ex- embody in a local Act a code of 
ists as to the validity of many bye-laws or regulations which 
.bye-laws which have been made may be acted upon with per- 
by Town Councils, and allowed feet certainty and confidence, 
■by the Home office, as to render This has been done in the bo- 
it desirable, whenever anoppor- rough of Leicester, 
tunity offers, for councils to 
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The prosecution for any such (J) offence must be com- 
menced within three calendar months after the commis- 
sion thereof; (Municipal Corporation Act, ss. 91, 127 ;) 
and evidence of a practice in contravention of a bye- 
law is not receivable. {Sells v. Brown, 9 C. & P. 
601.) 



(o) The justices have do ju- this Act coming into operation, 
risdiction over offences against (Rawl. 103.) 
bye-laws made previously to 



CHAPTER IV. 
Of Corporate Property* 



1. Of Purchase. 

Power to Purchase.] Corporate bodies were at 
common law capable of purchasing land for the benefit 
of themselves and their successors. But by the various 
statutes of mortmain they were prohibited from pur- 
chasing more lands without a licence from the Crown. 
At the revolution it was declared, (1 W. & M. sess. 2, 
ch. 2,) that the power of dispensing with statutes 
claimed on the part of the Crown was illegal and void, 
and as it was afterwards considered that this might be 
construed into a prohibition against the exercise of the 
royal power, in granting licences to Corporations to 
take lands, it was thought prudent to give a legisla- 
tive sanction to such licences. Accordingly, by stat. 
7 <fc 8 Will. 8, c. 37, it was enacted, that it should be 
lawful for the Crown to grant to any Corporation 
licences to alien in mortmain, and also to purchase, 
acquire, take and hold in mortmain, in perpetuity or 
otherwise, any lands, tenements, rents or hereditaments 
whatsoever. Corporations, therefore, may now, upon 
obtaining the royal licence, purchase real property to 
any extent. 

With regard to personal property, as the statutes of 
mortmain have no reference thereto, Corporations are 
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capable of taking that species of property to any 
amount. (Am. 26.) 

Under 23 & 24 Vict. ch. 16, ss. 8, 9, power is given 
to the council of any city, or borough in England, 
the body corporate of which has not power to pur- 
chase or acquire land, or to hold land in mortmain, to 
purchase or acquire the same for public purposes, with 
the approbation of the lords of the treasury; and 
with the like approbation to borrow the money on 
mortgage or security of the borough fund, or borough 
fates, on complying with the provisions of the Act as 
to notices, &c. (See p. 23, post.) 



2. Of Alienation under 5^6 Will. 4, ch. 76. 

Restrictions.] By 5 & 6 Will. 4, ch. 76, s. 04, it is 
enacted, that it shall not be lawful for the council of 
any Body Corporate to sell, mortgage, or alienate the 
lands, tenements, or hereditaments of the body corpo- 
rate, or to grant any leases for a term exceeding 
thirty-one years, to be computed from the making of 
such lease, except leases of buildings, or leases for 
building or improvement, which may be granted for 
seventy-five years, (s. 96,) either at a reserved rent or 
a fine, or both, (6 & 7 Will. 4, ch. 104, s. 2,) unless, 
in pursuance of some covenant, contract, or agreement 
bond, fide entered into on or before the 5th of June, 
1835 ; or in pursuance of some resolution duly entered 
in the Corporation books, on or before the same day ; 

Or with the approbation of the lords of the treasury, 
or any three of them (now two, see 12 & 13 Vict, 
ch. 89.) 

If the Corporation desire to sell, mortgage or 
alienate, or in any other way dispose of any of the 
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corporate lands, (and the power of alienation may be 
either by way of absolute sale, or by way of exchange, 
mortgage, lease, or any other mode of disposition; 
6 & 7 Will. 4, ch. 104, s. 2 ;) or to grant any lease 
for a longer term than thirty-one years, or upon diffe- 
rent terms and conditions than those mentioned in 
the Municipal Corporation Act, the consent (c) of 
the Lords of the Treasury must be obtained as fol- 
lows, i. e. — 

1st. A notice of the intention to apply to the 
treasury must be fixed on the outer-door of the Town 
Hall, or in some public and conspicuous place within 
the borough, one calendar month at least before such 
application ; and 

2ndly. A copy of the memorial intended to be sent 
to the treasury, must be kept in the town clerk's 
office during such month, and be freely open to the 
inspection of every burgess at all reasonable hours 
during that period. (Municipal Corporation Act, 
s. 94.) 

Leases in certain Cases.] The council may grant 
a renewal of any lease, where on the 5th of June, 1885, 
the Body Corporate were under a covenant or agree- 
ment, express or implied, to renew; or where they 
have been enjoined by any deed, will, or other docu- 
ment to renew ; or where such renewal has been sane* 
tioned by ancient usage, or by custom or practice ; or 
where the Corporation shall have ordinarily (d) made 



(c) The consent of thetrea- the secretary to the treasury, 

sury must be confined to the (Id,, and 27 L. T. 282.) 

particular mode of alienation (d) This provision is to be 

mentioned in the memorial; construed liberally. (Attorney 
(Arnoldv.Graveeend, 25 L.J. . General v. Great Yarmouth, 

Ch. 776 ;) and the consent may 21 Bea?. 626.) 
be given by a letter, signed by 
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renewal. (Municipal Corporation Act, s. 95. Am. 
30.) 

Building Leases.] The council may grant learns 
for any term not exceeding seventy-five years of tene- 
ments or hereditaments, the greater part of the yearly 
value of which shall, at the time of making the leaxe, 
consist of buildings, of land or ground proper for the 
erection of houses or other buildings thereon, with or 
without gardens, yards, curtilages, or other appurte- 
nances, and where the lessee shall covenant or agree 
to erect a building or buildings thereon of greater 
yearly value than such land or ground, of land or 
ground proper for gardens, yards, curtilages, or other 
appurtenances to be used with any other house or 
other building erected or to be erected on any such 
ground belonging either to such Body Corporate or to 
any other proprietor, or proper for any other purpose 
calculated to afford convenience or accommodation to 
the occupiers of any such house or building. (Muni- 
cipal Corporation Act, s. 06.) 

The power given by this section extends to a lease 
either at a reserved rent, or fine, or both, as the coun- 
cil shall think fit. (6 & 7 Will. 4, ch. 104, s. 2.) 



Purchases and Mortgages under 23 # 24 Vict. c. 16. 

Repayment of Mortgages.] In any case where 
the. Lords Commissioners of the Treasury approve of 
any mortgage of any hereditaments of the body corpo- 
rate of any borough, they may, as a condition of their 
approval, require that the money borrowed on the 
security of such mortgage shall be repaid, with all 
interest thereon, in thirty years, or any less period, and 
either by instalments or by means of a sinking fund, 
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or both, as the said commissioners may think fit ; and 
in every such case the sums required for providing for 
the repayment of the principle and interest of the 
money borrowed shall by virtue of this Act become 
charged upon the hereditaments comprised in such 
mortgage (without prejudice to the security thereby 
created), or any other hereditaments (if any) of the 
said body corporate, or the borough fund, or the 
borough or other rates legally applicable for the pay- 
ment or discharge of the money borrowed, or the 
expenses which such money may be borrowed to defray, 
or on all or any of the securities aforesaid, as the said 
commissioners may direct. (23 & 24 Vict. ch. 16, s. 1.) 
Sinking Fund.] When any money to be borrowed as 
aforesaid is directed to be repaid by means of a sinking 
fund, the council shall, out of the rents and profits of the 
hereditaments, or out of the borough fund or rates on 
which the sums required for such sinking fund are 
charged under this Act, invest such sums, and at such 
times and in such government annuities, as the 
Treasury may direct, and shall also from time to time 
invest in like manner all dividends of such annuities, < 
so as to accumulate at compound interest, and all 
annuities in which such investments are made shall, in 
the books of the governor and company of the Bank of 
England, be placed to the account of the body corpo- 
rate, and " In the matter of the Municipal Corporation 
Mortgages, &c. Act, 1860," and the dividends of such 
annuities shall be paid to such person or persons as 
the council by power of attorney under the corporate 
seal of the borough from time to time appoint, and 
shall be invested as herein directed ; but the annuities 
to be purchased shall not be sold or transferred without 
the consent in writing of the said commissioners, 
addressed to the chief accountant of the Bank of 
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England ; and the direction in writing of the council 
of the borough by power of attorney under the corpo- 
rate seal of the borough, with such consent in writing 
of the said commissioners, shall be sufficient authority 
to the governor and company of the Bank of England 
for permitting the transfer of such annuities or any 
part thereof. {Id. 8. 2.) 

Replacement of Monet.] Where any purchase 
money or compensation has been paid into the Bank of 
England, under any Act of parliament, in respect of 
any hereditaments, or any interest therein, purchased 
or taken from any such body corporate, or in respect 
of any permanent damage to any land of any such body 
corporate, and the treasury approve of the payment of 
such money or compensation, or of any money to arise 
from the sale of any government securities in which 
the same may have been invested, to such body corporate 
or their treasurer, the treasury may, as a condition of 
their approval, require provision to be made for raising 
in manner herein-before provided with respect to a 
sinking fund for repayment of .money borrowed on 
mortgage, and investing in government annuities a 
sum equivalent to the amount of money so paid to such 
body corporate or their treasurer; and the provisions 
herein-before contained in the case of a sinking fund, 
as to the mode of investing, payment of dividends, and 
transfer of annuities, shall be applicable in the case of 
investments under this provision; and the treasury 
shall, when it appears to them that an amount of 
annuities equivalent to the amount paid as aforesaid 
has been raised by investment under this enactment, 
direct that the accumulation shall cease ; and such 
annuities and the dividends thereof shall thenceforth 
be applicable as the same would have been if such 
annuities had arisen from investment under the Act of 
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parliament under which such purchase money or com- 
pensation as aforesaid became payable; provided always, 
that this section shall not apply to any money payable 
to a body corporate, when provision for the application 
of such money, or of the price or compensation from 
which such money has been derived, is contained in 
any local Act of parliament relating thereto, and the 
money is to be paid to such, body corporate, to be 
applied in conformity with such provision. (Id. s, 3 ) 

Proceeds of Sales.] Where the treasury approve 
of the sale of any hereditaments, or any interest therein, 
of any such body corporate, their approval may be 
subject to such conditions for and in relation to the 
investment of the proceeds of such sale for the benefit 
of such body corporate as the treasury may see fit, and 
where they direct the same to be invested in govern- 
ment annuities, the provisions herein-before contained 
as to the mode of investing, payment of dividends, and 
transfer of such annuities, shall be applicable, but not 
so as to render necessary any accumulation ; or if the 
treasury see fit to consent to the application of the 
proceeds of such sale or any part thereof for the benefit 
of the inhabitants of the borough, they may as a con- 
dition of their consent require the like provision to be 
made as they are authorized to require in the case of 
their approval of payment to any such body corporate 
or their treasurer as herein-before mentioned; and this 
enactment shall apply as well to any money received 
for equality of exchange by any such body corporate 
as to the proceeds of the sale of any hereditaments or 
interest in hereditaments of any such body corporate. 
{Id. s, 4.) 

Investments.] The treasury may at any time con- 
sent to the application of any annuities arising from in- 
vestments under either of the two last preceding sections 
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(sects. 4 and 5), or of the monies to arise from the sale 
thereof or any part thereof respectively! for the benefit 
of the inhabitants of the borough, and as a condition of 
their consent ma}' require the like provision to be made 
as they are authorized to require in the case of their 
approval of payment to anv such body corporate or 
their treasurer as herein-before mentioned, and so from 
time to time, as often as the said commissioners think 
fit, and tbe provisions of this Act shall be applicable 
accordingly ; but nothing in this Act shall be deemed 
to make it imperative on the treasury to require such 
provision as aforesaid as a condition of their assent to 
the application of such annuities or monies, or to the 
payment of any purchase money or compensation in 
respect of hereditaments of a body corporate (or money 
to arise from tbe sale of investments thereof), to such 
body corporate Or its treasurer, where, by reason of the 
application of such annuities or monies to improvement 
of the property of such body corporate, or for the 
permanent benefit of the borough or otherwise, under 
the special circumstances of the case, the treasury in 
their discretion think fit to dispense with such provision. 
(Id. s. 5.) 

Previous Mortgages.] Where before the passing 
of this Act the lords of the treasury have approved of 
any mortgage of the hereditaments of the body corpo- 
rate of any borough, and on such approval have 
required a sinking fund to be formed from time to 
time in the name of trustees, or have approved of the 
payment to any such body corporate or their treasurer 
of any such purchase money or compensation as afore- 
said, or of any money arising from the sale of any 
government securities in which the same may have 
been invested, and have on such approval required 
provision to be made for raising, by means of invest- 
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ments in the names of trustees, an amount equivalent 
to the amount paid with such approval to such body 
corporate or their treasurer, or have approved of the 
sale or alienation of any hereditaments or interest 
therein of any such body corporate, and have required 
on such approval the investment of the proceeds of 
such sale in the names of trustees, the said com- 
missioners may require any securities in which any 
such investments may have been already made to be 
transferred into the name of such body, and '' In the 
matter of the Municipal Corporation Mortgages, Ac. 
Act, 1860/' or may require any money applicable for 
the purposes of such sinking fund to be invested in the 
purchase of government annuities in the name of such 
body, and " In the matter of the Municipal Corporation 
Mortgages, &c. Act, 1860 ;" and the order in writing 
of the treasury for that purpose shall be a sufficient 
discharge to such trustees from all claims in respect of 
the transfer of such securities in pursuance of such 
order, and the said commissioners may in the respective 
cases aforesaid give such directions as they might 
give in the analogous cases herein-before provided for, 
arising after the passing of this Act, or as near thereto 
as the circumstances of the case may require, and the 
provisions of this Act shall be applicable accordingly. 
(Id. s. 6.) 

Misappropriation of Monet.] If any person 
authorized to receive the monies to arise from the sale of 
any annuities or securities purchased or transferred under 
this Act, or any dividends, or any other such money 
as aforesaid, appropriate the same otherwise than as 
directed by this Act, or by the treasury in pursuance 
thereof, he shall be guilty of a misdemeanor, and be 
subject to the provisions of the 20 & 21 Vict* ch. 64, 
applicable to any person guilty of a misdemeanor under 
that Act. {Id. s. 7.) 
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Purchases with consent of Treasury.] In 
every case in which the council of any city or borough in 
England, the body corporate of which has not power to 
purchase or acquire land and hereditaments, or to hold 
land in mortmain, deem it expedient to purchase or other- 
wise acquire, for public purposes, any hereditaments, such 
council shall represent the circumstances of the case to 
the commissioners of Her Majesty's treasury, and it 
shall be lawful for such council, with the approbation 
of the commissioners, to purchase or ncquire any here- 
ditaments in such manner and on such terms and con- 
ditions as may have been approved of by the said 
commissioners, and such hereditaments may be con- 
veyed to and holden by the body corporate of such 
borough accordingly ; and in any such case as afore- 
said, and also in any other case where the commissioners 
are satisfied, upon representation of the circumstances, 
that all or any part of the purchase money of any 
hereditaments proposed to be purchased for public 
purposes by the council of a borough should be raised 
by mortgage or charge as hereinafter mentioned, the 
council may, with the approbation of the commissioners, 
charge and make liable, by way of mortgage or other- 
wise, the hereditaments so to be purchased, or any 
other hereditaments of the body corporate, or the 
borough fund, or borough rates of the borough, or all 
or any of the securities aforesaid, with the payment of 
any money necessary for effecting such purchase, and 
interest ; and the provisions contained in this Act with 
reference to the approval of mortgages shall be appli- 
cable in the case as well of charge on the borough rates 
or borough fund as of mortgages under this provision ; 
provided that notice of the intention of the council to 
make such application shall be given, and a copy of the 
memorial intended to be sent be open to iuspection as 
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by law required in the case of a like application in 
relation to a disposition of* hereditaments. (Id. s. 8.) 

Where any application by the council of any borough 
is made for the approbation of the commissioners to 
any proposed disposition, purchase, or acquisition of 
any property, and the commissioners either altogether 
refuse the application or grant their approbation condi- 
tionally, or otherwise qualify the same, notice of the 
correspondence between the said commissioners and 
the council shall forthwith and for one month be fixed 
on the outer door of the town-hall, or in some public 
and conspicuous place within the borough, and a copy 
of such correspondence shall during the same period 
be kept in the town clerk's office, and be freely open to 
the like inspection as by law provided with respect to 
the copy of the memorial containing such application 
required to be kept in such office. (Id. s. 9.) 

Schemes for payment of Debts.] The Corporation 
of any borough may submit to the treasury any scheme 
for the discharge of any borough mortgage debts, for 
the discharge of which no adequate legal provision 
now exists, by instalments, or by a sinking fund, or 
by both, extending over any term of years ; and if the 
commissioners approve of such scheme,' the sums re- 
quired for providing for the discharge of the debt to 
which such scheme relates, in the manner proposed 
therein, shall, by virtue of this Act, become charged 
upon all or any of the hereditaments of the body cor- 
porate, or the borough fund, or the borough rates, or 
any other rates which would have been applicable to or 
towards the discharge of such debts, or on all or any 
of the securities aforesaid, as the treasury may approve 
and direct ; and the provisions contained in this Act 
applicable where provision is made for repayment of 
money borrowed on mortgage by a sinking fund and 
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instalments, or both, except the limitation to a period 
of thirty years, shall be applicable to the provision for 
the discharge of a mortgage debt under this provision ; 
provided that notice of the intention of the council to 
make application to the said commissioners for the 
approval of any such scheme shall be given, and a copy 
of the memorial intended to be sent shall be open to 
inspection, in like manner as in cases of application to 
the commissioners for their approval of a disposition of 
hereditaments. (Id. s. 10.) 

Payment of certain Debts.] After reciting that 
in certain boroughs sundry debts have from time to time 
been incurred under the authority of Acts of parlia- 
ment, with different periods assigned for the discharge 
of the same : It is enacted, that it shall be lawful for 
the corporations of such boroughs respectively, with 
the consent of the treasury, and with the consent in 
writing of the persons or bodies corporate to whom 
such debts respectively may be owing, previously ob- 
tained, to consolidate all such sundry debts into one, 
and thereon to make provision for the discharge of such 
consolidated debt, by annual instalments or by a sink 
ing fund, or by both, extending over a period not 
exceeding thirty years, and to make such annual 
instalments or payments a legal charge upon the 
borough fund or the borough rates, or any other rates 
which would have been applicable to or towards the 
discharge of such debts, or on all or any of the securi- 
ties aforesaid, as the said commissioners may approve 
and direct ; provided that notice of the intention of 
the council to make application to the said commis- 
sioners for the purpose aforesaid shall be given, and a 
copy of the memorial intended to be sent shall be open 
to inspection, in like manner as in cases of application 

o 
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to the commissioners for their approval of a disposition 
of hereditaments. (Id. s. 11.) 

Surplus Rents in certain Boroughs.] Where 
in any borough subject to 6 &6Will.4,ch. 76, a surplus is 
standing to the credit of the borough fund arising from 
the rents and profits of the property of the Corporation, 
and not from a borough rate, and such borough is a 
district within the meaning of the "Public Health 
Act, 1848," the Corporation, acting as the local board 
of health of such borough, may, with the consent of 
such Corporation, apply such surplus in payment of 
any expenses that have been previously to the passing 
of this Act or may hereafter be incurred by them act- 
ing as the local board of health of such borough in the 
improvement of the borough or of any part thereof, by 
drainage, enlargement of streets, or otherwise, in pur- 
suance of the " Public Health Act, 1848," and the 
" Local Government Act, 1858/' or of one of such 
Acts. (Id. s. 12.) 

Saving of local Acts.] Nothing in this Act shall 
repeal, abridge, or affect any power or authority of 
any body corporate, or the council of any borough, 
under any (a) local Act of parliament relating to such 
body corporate or borough. (Id. a. 18.) 

Short Title.] This Act maybe cited as "The 
Municipal Corporation Mortgages, &c. Act, 1860/' 
(Id. s. 15.) 



(a) Bee Attorney-General*, perty under this Act, and in 
Birmingham, 3LR. Ch. 552, which the effect of local Acts 
sanctioning a purchase of pro- was considered by the court. 
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4. Alienation under Lands Clauses Act. 
(8 Vict- ch. 18.) 

Restrictions on Sales.] It is provided by the 15th 
section of " The Lands Clauses Consolidation Act, 
1846/' that nothing in that Act, (see s. 7,) nor in the 
special Act, (i.e. the Act authorizing any company, <fcc., 
to take the lands) contained, shall enable any Municipal 
Corporation to sell for the purposes of the special Act, 
without the approbation of the Lords of the Treasury, 
or any three of them, (now two, see 12 & 13 Vict 
ch. 89,) any lands which they could not have sold 
without such approbation before the passing of the 
special Act, other than such lands as the company or 
other parties are empowered to purchase or take com- 
pulsorily. (8 Vict. ch. 18, s. 16.) 

Service of Notice.] The notice to take lands under 
this Act shall be left at the principal office of business 
of a corporation aggregate ; (see B. v. Maryport Rail- 
way Company, 15 L. T. 134;) or if no such office can, 
after diligent inquiry be found, shall be served on some 
principal member, if any, of such Corporation, and such 
notice shall also be left with the occupier of such lands, 
or if there no such occupier, shall be affixed upon some 
conspicuous part of the lands. (8 Vict. ch. 18, s. 20.) 

5. Other Provisions as to Corporate Property. 

Application of Bents, etc.] By the 92nd sect, of 
the Municipal Corporation Act, the rents and profits of 
all hereditaments, and the interest, dividends, and annual 

c 2 
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proceeds of all monies, dues, chattels, and valuable 
securities belonging to or payable to the Corporation, 
or to any member or officer thereof in his corporate 
capacity, are to be paid to the treasurer (a), and carried 
to the account of " The Borough Fund ;" which fund, 
subject to the payment of any lawful debt due from the 
Corporation which shall have been contracted before 
the passing of the Act, (Holdsworih v. Dartmouth, 10 
A. & E. 490,) and the interest thereof, and saving all 
rights, interests, claims or demands upon the real or 
personal estate of the body corporate, by virtue of any 
proceedings either at law or in equity, or of any (ft) 
mortgage or otherwise, shall be applied to the pay- 
ment of the salaries of the recorder, mayor, town-clerk, 
and other officers appointed by the council, and the 
other purposes for which the borough fund is liable. 
(Municipal Corporation Act, 8. 02.) 

Surplus Rents.] See 23 & 24 Vict. ch. 16, s. 12, 
p. 26, ante, as to the application of surplus rents not 
arising from a borough rate in boroughs being a public 
health district. 

Pre-Existing Debts.] The town council may exe- 
cute from time to time any deed or obligation in the name 
of the Corporation for securing repayment and satisfac- 
tion of any debt or obligation contracted by or on 
behalf of the Corporation, before the passing of the 



(a) As to the court granting ment of any debts contracted 
a mandamus to compel pay- before the pawing of the Muni- 
ment of rents, &c, to the trea- cipal Corporation Act; and 
surer, see R. ▼• Frost, 8 A. & under 1 Vict. ch. 78, s. 28, any 
E. 82*2; R. v. Pepper, 7 A. & money borrowed and applied in 
E. 747. discharge of a pre-existing debt 

(b) By 6 & 7 W. 4, ch. 104, s. 1 , is to be deemed a debt contracted 

the council is em powered to ex- before the Municipal Corpora- 

ecute new securities for the pay- tion Act. 
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Municipal Corporation Act. (6 & 7 Will. 4, ch. 104, 
s. 1, explained by 1 Vict. ch. 78, 8. 28.) 

Adyowsons.] By the Municipal Corporation Act, 
(sect. 139,) all advowsons, rights of presentation or 
nomination to any benefice or ecclesiastical prefer* 
ment (<?), in the gift of any body corporate, or members 
of a body corporate in their corporate capacity, and 
not as charitable trustees, shall be sold at such time 
and in such manner as the Ecclesiastical Commissioners 
(see 6 A 7 Will. 4, ch. 77, s. 26) may direct, so that 
the best price may be obtained for the same ; and the 
council, with the consent of three of the commissioners 
at least, are authorized and required to convey and 
assure such advowsons, Ac., to the purchaser ; and if 
any vacancy take place before such sale, the bishop or 
ordinary of the diocese is to present. 

The proceeds of the sale are to be paid to the trea- 
surer of the borough ; and be invested by him in go- 
vernment securities, for the use of the Corporation ; and 
the annual interest payable thereon, is to be carried to 
the account of the borough fund. But under the di- 
rection of the council, (6 &7 Will. 4, ch. 104, s. 8,) 
the treasurer may apply the proceeds of such sales 
towards the liquidation of any debt contracted before the 
passing of that Act by the corporation. (Arn. 42*.) 

Corporate property a Trust.] The Municipal 
Corporation Act createsapublictrustofthecorporate pro- 
perty, and of the funds raised for the purpose of the 
Act, subject, however, like other trust property, to the 
jurisdiction of the Court of Chancery. And although 
the Act contains provisions for correcting abuses in 
respect of the corporate property, there is nothing in it 



(c) 8eel fc8 Vict. c. 31, and Hint r. Reynolds, 2 M.&.Q. 7 1. 
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to exclude the ordinary jurisdiction of that court to 
prevent breaches of trust, (Parr v. Att.-Gen. 8 
CI. & Fin. 409.) 

Where a hospital having a corporate character was 
established in close connection with a Municipal Cor- 
poration, the ex-Mayor being the governor, the master 
and assistants being elected from the Corporation, and 
the Mayor and Aldermen being visitors ; it was held, 
(Att.-Gen. v. Plymouth, 9 Beav. 67,) that the Corpo- 
ration and hospital were in equity incapable of con- 
tracting together ; and a purchase by the Corporation 
of property belonging to the hospital was set aside. 
(Am. 42.) 



CHAMER V. 
Of the RateabUity of Corporate Property. 

Old Rule.] The decision of the House of Lords in 
the Mersey Docks Case effected (to use the words of 
Mr, Justice Mellor,) a complete revolution in the law 
of rating, and abrogated the previously assumed prin- 
ciple that property used for ordinary public purposes, 
and of which there was no beneficial occupation (t. e. 
for private gain or emolument,) was not assessable 
to the poor rate. Ever since the reign of Queen Eliza- 
beth, hospitals, infirmaries and charitable institutions, 
and property entirely devoted to public purposes, had 
been generally treated as exempt from assessment, and 
various decisions of the Court of Common Law had 
supported this view of the statute. It is however 
singular that the principle of exemption, and the true 
construction of the statute of 43 Elizabeth, ch. 2, 
under which poor rates were first authorized had never 
been the subject of consideration by the supreme tri- 
bunal of the country until four years ago, when, 
after an elaborate discussion, it was unanimously de- 
cided by the House of Lords. (Lords Westbury, 
Granworth, Chelmsford, and Eingsdown concurring 
in the judgment), that the doctrine on which the 
Courts of Common Law had acted was founded on an 
entire misapprehension of the Act of Elizabeth, and 
that no property is exempt from assessment unless in 
the occupation of the Crown, or used in the service of 
the Crown or the government of the country. 
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It was at one time held, that property in the occu- 
pation of a Municipal Corporation could not be rated 
on account of the rents and profits being under the 
92nd sect, of the Municipal Corporation Act, made 
part of the borough fond, but the law was (with cer- 
tain exceptions, hereafter noticed), altered by 4 & 5 
Vict. ch. 48, and Corporate property placed on the 
same footing as private property. Since the Mersey 
Docks Case there will be no exemption of Corporate 
property, unless it is used for such purposes as bring 
it within the principle laid down in that case, as the 
rule of exemption, or within the exemption contained 
in the 4 & 5 Vict. ch. 48, s. 1. We shall now, there- 
fore, consider the extent and application of the new 
rule, and illustrate it by reference to one or two recent 
decisions. 

Modern Rule.] The general rulers to the liability 
of property to assessment to the poor's rate now is 
that all property is rateable except that which is in 
the occupation of the Crown, or of the direct and 
immediate servants of the Crown, (whose occupation 
is to be considered as that of the Crown itself), and 
property required for public purposes, by the -govern- 
ment of the country, or exempt by any general or 
local Act of Parliament. (Jones v. Mersey Docks 
Company, 85 L. J. (M. C.) 1.) The purposes which 
will bring property within the exemption esta- 
blished by this rule, so far as the same are con- 
nected with Municipal Corporations, are buildings 
used for holding courts of assize or quarter ses- 
sions, judges' lodgings, police stations, and the resi- 
dence of officers of the police force, for the purposes (a) 

(a) But a house occupied to bim by the chief constable 
by a police constable near to for the purpose of his occupa- 
the police station, although let tion as a constable, is not ex— 
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of their duty, although the furniture may belong to 
the officer, and hie family may reside with him on 
the premises ; (See R. v. St. Martin's, Leicester, 16 
L. T. (N. S.) 625 ; R. v. Castle View, Leicester, Id. 
See also Hodgson v. Carlisle, 8 E. & B. 230 ; R. ▼. 
//. Lancashire, 27 L. J. (M. C.) 161, and Prince of 
Wales Insurance Company v. Harding, E. B. & E. 
325.) Gaols and houses of correction; (ft. v. fiftip* 
*m*, 10 L. J. (M. C.) 44;) County courts (R. v. Man- 
Chester, 23 L. J. (M. C.) 48.) Reformatories; (Sheppard 
v. Bradford, 10 L. T. (N. 8.) 421 ;) and on the princi- 
ple of the case of R. v. St. Martin's, Leicester, build- 
ings used by a Municipal Corporation for a town-hall, 
or for the sittings of the magistrates, or for the service 
of the police, or the administration of justice. Although 
the town-hall or other building may be sometimes used 
for local public purposes, yet, " if the primary and 
principal objects," (to use the words of Cockburn, C. J .) , 
be those relating to the government of the country, 
the premises will be exempt from assessment. 

Statutory Exemptions.] The 4 & 5 Vict. ch. 48, 
passed for the purpose of rendering Corporate property 
rateable, contains a proviso (s. 1 ,) that where property 
lies in any parish, situate wholly within a city or 
borough named in the Schedules A. and B. to the 
Municipal Corporation Act, and in which city or 
borough the poor are relieved by one entire rate, or 
were at the passing of the Municipal Corporation 
Act relieved by one entire rate, the exemption of 
property in the occupation of Corporations from rate- 



empt from ratability. It ii house is divested of its charac- 

not (to use the words of Cock- ter of rateability. (Ji. v. 

baru, C. J.) because a consta- JBridghouse, 83 J. P. 872.) 
ble lives in a house, that such 

c3 
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ability shall continue. This exemption continues not- 
withstanding the Mersey Docks Case, and extends to 
boroughs to which charters of incorporation have been 
granted since 1836. (See Oldham Corporation v. 

Oldham, 18 L. T. (N. S.) 240.) 
Lunatic Asylums.] The lands and buildings used 

for pauper lunatic asylums are subject to a special 
provision in " The Lunatic Asylums Act, 1853," and 
which might be fairly and beneficially applied and 
extended to charitable institutions. The 35th sec- 
tion of 16 & 17 Vict. ch. 97, is in the following 
terms: — 

" No lands or buildings already, or to be hereafter 
purchased or acquired under the provisions of any 
former Act or this Act, for the purposes of any asylum 
(with or without any additional building erected or to 
be erected thereon) shall, while used for such pur- 
poses, be assessed to any county, parochial, or other 
local rates at a higher value, or more improved rent 
than the value or rent at which the same were 
assessed at the time of such purchase or acquisition." 
(16 <fe 17 Vict. ch. 97, s. 35.) 

There have been two decisions as to the effect of this 
enactment, — 1. In Congreve v. Upton, 9 L. T. (N. S.) 
684, it was held, that if the medical superintendent 
resides, as required by law, within the precincts of the 
asylum, in a house provided for the purpose, such 
house can only be rated on the principle laid down by 
this statute ; but that the house of the chaplain, who is 
not required by law to reside on the premises, although 
he may be required to do so by the visitors, is rateable 
as any other property ; and — 2. In Cambridge Asylum 
v. Ftdbourn, 12 L. T. (N. S.) 344, it was held that land 
cultivated as a farm and garden by the lunatics, assisted 
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by skilled labourers, comes within the privilege of the 
Act, if the primary object is not the profit, bat the 
healthful employment of the lunatics. 

Burial Grounds.] There is a similar provision in 
the Burial Boards Act of 18 & 19 Vict. ch. 128, to 
that contained in the Lunatic Asylums Act, the 15th 
section being in the following words : — 

" No land already or to be hereafter purchased or 
acquired under the provisions of any of the Acts here- 
inbefore recited, for the purpose of a burial ground 
(with or without any building erected or to be erected 
thereon) shall, while used for such purposes, be as- 
sessed to any county, parochial, or other local rates at 
a higher value, or more improved rent than the value 
or rent at which the same was assessed at the time of 
such purchase or acquisition." (18 & 19 Vict. ch. 
128, s. 15.) 

Churches and Chapels.] It is enacted by 3 & 4 
Will. 4, ch. 30, that no person shall be rated to any 
church or poor rates for any churches, chapels, meet- 
inghouse or premises, or such part thereof as shall be 
exclusively appropriated to public religious worship 
and which (other than churches, Ac., of the esta- 
blished church), shall be duly certified for the perfor- 
mance of religious worship according to law ; with a 
proviso that no person shall be liable to such rates be- 
cause such building or any vestry room belonging 
thereto may be used for infant schools, or for the 
charitable education of the poor. (See also 21 & 22 
Vict. ch. 98, ss. 38 and 55,) as to general district rates 
and expenses incurred by local boards of health. 

Sundat and Raqged Schools.] Every authority 
having power to impose or levy any rate upon the 
occupier of any building, or part of a building used 
exclusively as a Sunday school or ragged school (as 



36 Corporate Property. 

defined by 8. 2,) may after 30th September, 1869, 
exempt such building, or part of a building from any 
rate for any purpose whatever, which such authority 
has power to impose or levy. (32 & 83 Vict. ch. 40, 

8.1.) 

Scientific Institutions.] By 6 & 7 Vict. ch. 86, . 
s. 1, any lands, houses, or buildings belonging to any 
society instituted for purposes of science, literature, or 
the fine arts exclusively, and occupied by it for car- 
rying its purposes into effect, are exempt from all 
county, borough, parochial, or other local rates, if the 
society be supported wholly or in part by annual 
voluntary contributions, and shall not, by its laws, 
make any dividend payable to the members, provided 
that such society shall obtain the certificate of the 
Registrar of Friendly Societies, in manner required 
by this Act. 

Church Rates,] By the Act of 31 & 82 Vict. ch. 
109, abolishing compulsory church rates, it is enacted 
by the seventh section, that " it shall be lawful for all 
Bodies Corporate, trustees, guardians, and committees 
who, or whose cestuisque trust are in the occupation 
of any lands, houses, or tenements to pay, if they 
think fit, any church rate made in respect of such 
property, although the payment of the same may 
not be enforceable after the passing of this Act, and 
the same shall be allowed to them in any accounts 
to be rendered by them respectively." 



CHAPTER VI. 
Of Suits by or against a Corporation. 

How to Sue.] Corporations sue and are sued by 
their corporate name, and an action does not abate by 
the death of any of the members. 

They may maintain ail such suits or actions as are 
necessary to assert or maintain their rights, and all 
such suits or actions may be maintained against them 
for the support of adverse claims. 

As Corporations cannot appear in person they must 
appear by attorney, and if a Corporation has a head or 
any other integral component part, they cannot sue or 
be sued without it, as, in that case, the Corporation 
would be incomplete. 

If a Corporation sue or are sued by a wrong name, 
advantage can only be taken of the misnomer by a 
plea in abatement. (Am. 43.) 

Actions by.] A Municipal Corporation not being a 
trading corporation cannot sue in assumpsit on an 
executory contract, (see Mast London Waterworks 
Company v. Bailey, 4 fiing. 288,) as such a contract 
must be under seal, but they may maintain assumpsit 
upon an executed contract ; as for the use and occupa- 
tion of land (Stafford v. Till, 4 Bing. 75) or of tolls, 
(Carmarthen v. Lewis, 6 P. & C. 608,) or for goods 
sold and delivered. 

In the case of a contract entered into by a Corpora- 
tion, which is executed before the action is brought, 
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and under which the defendant has received the whole 
benefit of the consideration for which he bargained, it 
is no answer to an action by the Corporation, that the 
Corporation itself was not originally bound by the 
contract by reason of its not having been made under 
their common seal ; {London {City) v. Ooree, 1 Ventr. 
298, and Fishmongers 9 Company?. Robertson, 6 M.&G. 
131 ;) and in the recent case of Merrall v. Ecclesias- 
tical Commissioners, 20 L. T. (N. S.) 573, the Court 
of Exchequer held that the plaintiffs might sue a 
tenant for dilapidations, although the agreement for a 
three years' tenancy was not under seal. 

A Corporation cannot sue upon a bond made to the 
mayor in his own proper name ; and the mayor, who, 
on the sale of certain corporate lands by auction, signed 
a contract on behalf of himself and the Corporation 
with the purchaser, cannot, in his individual capacity, 
sue the purchaser for a breach of the contract. (Arn. 
45.) 

Actions against.] An action of assumpsit will not 
lie against a Municipal Corporation upon an executory 
contract for the reasons already stated ; but it will lie 
in the case of an executed consideration. {Hail v. 
Swansea, 5 Q. B. 526.) 

It has been shown, in p. 6, ante, in what cases 
Municipal Corporations may be sued where the con- 
tract is not under seal. 

When corporations are sued in equity it is not 
unusual to make some of the principal members co- 
defendants in their individual capacity, because Corpo- 
rations answer under their common seal and not upon 
oath, and, therefore, some difficulty might be expe- 
rienced unless such a mode of procedure were adopted. 
(Arn. 46.) 

If a party has sustained injury by the act of others, 
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who he has reason to suppose acted under the autho- 
rity of a Corporation, and he is unable to ascertain 
that fact, he may file a bill of discovery in equity 
against them and any of their officers, before he brings 
an action at law, suggesting that he intends to bring 
one, but cannot do so without the discovery prayed. 
If, however, the discovery of any of the matters prayed 
for should be prejudicial to the Corporation, and would 
not be material to the plaintiffs case, the defendants 
are not bound to reveal such facts. (MordcUy v. 
Merton, 1 Br. Ch, Rep. 471.) 

An answer in equity must be made under the cor- 
porate seal ; and if the proper officer refuses to affix 
the seal, where the majority of the members have 
agreed to the answer, the Court of Queen's Bench will 
compel him to do so. (22. v. Wyndham, Cowp. 817.) 

A suit against a Corporation to enforce public rights 
must be filed by the attorney-general, and not by an 
individual burgess, although he may be entitled to a 
separate benefit. {Evan v. Avon, 8 L. T. (N. 8.) 
347. 

Liability for Negligence.] With respect to the 
liability of a Municipal Corporation for damage occa- 
sioned by the negligence of their servants or workmen, it 
may be observed, that it was formerly considered there 
was a difference in the law as to the liability of private 
individuals and companies established for profit, and 
that of bodies acting gratuitously in the discharge of 
a public duty and standing in the relation of trustees 
for the public ; in the one case the liability existing, 
and in the other, not. The question has undergone 
much discussion in several recent cases, and the result 
is, that there is no foundation for this distinction. 

The general rule of law as to liability for damage is, 
that, although there may have been negligence on the 
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part of the person seeking to recover compensation, 
yet, unless he could by the exercise of ordinary care 
have avoided the consequence of the defendant's negli- 
gence, he is entitled to recover ; but that if he has by 
his own act contributed towards the accident occasion- 
ing the injury, if the proximate cause of the damage be 
the plaintiff's unskilfulness or want of care, although 
the primary cause was the misfeasance of the defen- 
dant, the plaintiff will be unable to recover. (Treat. 
82 J. P. 860, and cases there cited. See also Collins 
v. Middle Level Commissioners, W. Notes, 8th May, 
1860.) 

There is, however, a difference in the law as to 
damage occasioned by the act of a contractor and of a 
servant, as will be seen by the case of Scott v. Man- 
chester, 1 H. & N. 50. In this case it was held that 
a Municipal Corporation employing their own servants, 
and not a contractor, to lay down gas pipes in the 
public streets, under the powers of a local Act, were 
responsible for damage done by the negligence of their 
workmen, Alderson, J., observing that commissioners 
may get rid of their liability by making contracts, but 
that if they employ their own servants to do the work 
they will be liable for the act of such servants. 

Whenever a negligent act causing injury is done 
by a person employed by a Corporation, it will be neces- 
sary to inquire, not only whether he was the contractor 
for the work, but whether the work was lawful or not. 
If the injury arose from mere negligence in carrying 
out a lawful work, then the contractor will, it would 
seem, be solely liable, but if the work itself was 
unlawful, or unauthorized, or ultra vires, then the 
principal who employed the contractor will be liable. 
(See Treat. 27 J. P. 562, and cases there mentioned.) 

It will not be necessary to refer to more than three 
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or foar cases as to the now exploded doctrine of non-lia- 
bility by reason of gratuitous trusteeship for the public 
benefit, as all of the previous decisions were in those cases 
the subject of elaborate discussion and consideration. 

1st. In Hartnell v. Ryde, 27 J. P. 699, where a 
local Act incorporating "The Towns Improvement 
Clauses Act, 1847/' empowered commissioners to 
carry out the Act, it was held that the commissioners 
though acting gratuitously, were liable to an action for 
special damage caused to a passenger who was injured 
by their neglect to repair a street, which it was their 
-duty to repair. 

2nd, Mersey Docks Board v. Gibbs, 1 L B. 
(Appeals) 93, and 80 J. P. 467, where the plaintiffs 
were appointed by statute to manage the Mersey 
Docks and Harbour, and acted gratuitously, and 
applied the dues for public purposes ; it was held by 
the House of Lords that the board were as much 
liable for the consequence of the negligence of their 
servants as if they were absolute owners deriving per- 
sonal profit from the docks. 

3rd. In Coe v. Wise, 30 J. P. 484, and 1 L. R. 
(Ex. Gh.) 711, where statutory trustees acting for a 
public purpose (the drainage of the fens) gratuitously, 
and executed the duties imposed upon them by the 
aid of agents and servants, it was held that the 
trustees were liable for damage occasioned by the 
negligence of their agents and servants, although the 
statute did not provide any fund for discharging such 
liability. 

4th. In Foreman v. The Corporation of Canterbury y 
35 J. P. 6*39, the corporation were sued, as the Local 
Board of Health, for injuries caused by the negligence 
of their servants in leaving a heap of stones on the 
road at night without any light, and the court held 
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that tbey were liable in damages, and that the case of 

the Mersey Docks Board v. Gibbs, 30 J. P. 467, had 

settled the law as to the responsibility of public 

bodies. 

Service of Writ.] Every writ of summons issued 

against a corporation aggregate may be served on the 
mayor or other head officer, or on the town clerk, 

treasurer, clerk, (see Walton v. Universal Salvage 

Company, 16 M. & W. 438), or the secretary. 

Costs.] The costs incurred by an attorney appointed 
by the council under seal in showing cause on rea- 
sonable grounds against several rules nisi for a manda- 
mus, commanding the mayor and assessors to hold a 
court for revising certain burgess lists, may be lawfully 
paid out of the borough fund, being questions affecting 
the constituent body of the borough. {Lewis v. 
Rochester, 8 L. T. (N. 8.) 800.) 

So also the costs of an action undertaken bond fide, 
and on reasonable grounds, for the protection of corpo- 
rate rights, may be paid out of the borough fund, and 
the right to do so does not depend on success. (R. v. 
Tamworth, 19 L. T. (N. S.) 433.) See pp. 141, 172, 
201, post, and the several cases there referred to. 

Seal, how proved.] If it should become neces- 
sary to prove the seal of the Corporation it will not be 
necessary to produce the witnesses who saw the seal 
affixed to the instrument, but it will be sufficient to 
prove that the seal in question is that of the corpora- 
tion. (See Moises v. Thornton, 8 Esp. 4.) 



CHAPTER VII. 

Of Freemen, 

Freemen.] Before the Municipal Corporation Act, 
the corporate titles varied in different Corporations! 
and there was also a difference in the constituent por- 
tions of each Corporation ; but in each Corporation 
there was a governing body, usually known as the 
mayor and aldermen or bailiffs, and the general body 
usually styled the burgesses, or citizens, or commonalty; 
and such last named persons were generally known as 
the freemen, and in many cities and boroughs, pos- 
sessed lands or other property, to the benefit of which 
they were exclusively entitled. These rights are pro* 
tected by the second section of the Municipal Corpora- 
tion Act, the effect of which is to reserve all existing 
rights of property, and all immunities to such persons 
as on the Oth September, 1885 (the time of the passing 
of the Act), had a good inchoate title to them. (Arn. 
55; see also Gaydon v. Bankrqft, 11 L. T. (N. S.) 
488, and 1 Vict. ch. 78, s. 27.) 

Rights reserved.] The 2nd section of the Munici- 
pal Corporation Act, after reciting that in divers cities, 
towns, and boroughs, the rents and profits of the com- 
mon lands and public stock thereof have been held and 
applied for the particular benefit of the citizens, 
freemen, and burgesses, or of their widows or kindred, 
and have not been applied to public purposes, enacts, 
that every person who now is, or hereafter may be an 
inhabitant of a borough ; and also every person who 
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has been admitted, or who might hereafter, if the Act 
had not been passed, have been admitted a freeman or 
burgess of a borough, or who now is, or hereafter may 
be the wife, or widow, or son, or daughter of any 
freeman or burgess, or who may have espoused, or may 
hereafter espouse the daughter or widow of any free- 
man or burgess, or who has been, or may hereafter be 
bound an apprentice, shall have and enjoy the same 
share and benefit of the lands, &c. and rents and pro- 
fits thereof, and of the common (a) lands and public 
stock of the borough, or corporation, and of any cor- 
porate property, real or personal, held in trust for 
charitable purposes, as fully and effectually as if the 
Act had not been passed. 

But the total amount to be divided amongst the 
persons whose rights are reserved, is not to exceed the 
surplus remaining after payment of the interest of all 
debts chargeable upon the real or personal estate out of 
which the sums to be divided have arisen, together 
with the salaries of municipal officers, and all other 
lawful expenses which on the 5th of June, 1835, were 
chargeable upon the same. 

The Act does not apply to any claim or right of any 
burgesses or freemen or other person to discharge or 
exemption from tolls or dues levied to the use of the 
Corporation; and no person thenceforward shall be 
entitled to be discharged or exempt from such tolls or 
dues (ft), except in the case of any person who on the 

(a) "Statutory burgesses" (&) As to the exemption from 

(t. a., burgesses created by the tolls, see further 6 & 7 Will. 4, 

operation of this Act) are not c. 104, s. 9, which provides that 

entitled to participate in the nothing in this section shall 

common lands and public stock alter or affect the exemption 

held before the Act for the par- from tolls enjoyed by persons in 

ticular benefit of burgesses of virtue of other than corporate 

the borough. (Hulls ▼. Est- rights. And see R. v. Frost, 8 

court, 8 L. T. (N. S.) 539.) A. & E. 822. 
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5th of June, 1835, was an inhabitant, or freeman, or 
burgess, or entitled to be admitted as such, or the wife, , 
widow, son, or daughter of any freeman or burgess, or 
was bound an apprentice, and who respectively on that 
day, was, by any statute, charter, bye-law, or custom, 
entitled to such discharge or exemption. And where 
any fine or fee was formerly payable to the Corporation 
in consideration of the freedom or of the title to such 
reserved rights, no person will be entitled thereto with- 
out payment of such fine or fee, which is to be paid to 
the treasurer of the borough ; and such person must 
fulfil every condition which before the Act was a con* 
dition precedent to the enjoyment of such rights, so 
far as the same is capable of being fulfilled according 
to the provisions of the Act. (M. C. s. 2.) 

Freedom by Gift or Purchase.] No person after 
9th September, 1835, to be elected, made, or admitted a 
burgess or freeman by gift or purchase. (M. C. s 3.) 
Freedom, how acquired.] Although the freemen 
or burgesses formed a necessary part of the corporate 
body, yet before the Municipal Corporation Act, they 
had seldom any active share in the management of the 
corporate affairs. 

Each borough had its own peculiar customs and bye- 
laws regulating the admission of freemen; but the 
right to freedom generally depended upon either 
birth (c), marriage, servitude, gift, or purchase ; but 

(c) The acquisition of the Lysias saying, " with a great 

freedom of a state by birth or sum obtained I this freedom ;" 

purchase is of great antiquity, on which St. Paul replied, " bat 

and wasknown in ancient Rome. I was free born. 1 ' The effect of 

Each of these modes of obtain- the " appeal unto Caesar " was 

tag the privilege of a Roman to put an end to the power of 

citizen is referred to in the New the colonial governor, and to 

Testament (22 Acts, 28), when entitle to a trial before the Iiu- 

bt. Paul claimed his immuntiy perial Tribunal at Rome. 
as a Roman ; the chief Captain 
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by the 3rd section of the Municipal Corporation Act, 
it is provided that no person should thereafter be ad- 
mitted a burgess or freeman by gift or purchase. 

It has been already noticed that by the 2nd section 
of the Municipal Corporation Act, all rights of property 
and certain beneficial exemptions are reserved to those 
persons who at the time of the passing of the Act were 
freemen or burgesses, or who might thereafter become 
so either by birth, marriage, or servitude, and their 
respective wives and daughters. 

By Birth.] A person to be entitled to freedom in 
respect of birth must be proved to be the legitimate 
son of a freeman. 

The legitimacy, age, and identity of the person claim- 
ing the freedom may be shown in the usual way (d) ; 
and it may be observed that a person attains the age 
of 21 years on the day before his birthday, — thus, a 
person born on the 11th March, 1849, would be of age 
on the 10th March, 1870, and entitled to his admis- 
sion as a freeman, to make a will, or do any other 
legal acts. The son of a freeman is not entitled to 
freedom by birth unless his father had taken up his 
freedom previous to such birth, or there be some cus- 
tom to the contrary in any particular borough. 

By Marriage.] The right to freedom in respect df 
marriage depends upon the local custom of each bo- 
rough ; and in some places a party is entitled to the 
freedom who has married the daughter or the widow 
of a freeman. (Am. 59.) 

The marriage should be proved in the ordinary 
way. 



(d) The usual proof is, the be any doubt as to the time or 
production of an extract from fact, a certificate of the mar- 
or certificate of the father's free- riage of the parents ; the mother 
dom, a certificate of birth, or or some othei person speaking 
the family Bible, and if there *to the identity of the parties. 
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fir Servitude.] To be entitled to his freedom in 
respect of servitude, the person must have been bound 
apprentice to a freeman, and have served as such ap- 
prentice for the whole period for which he was so bound. 

The requisite period of servitude may vary in differ- 
ent boroughs, but it is usually seven years. 

An apprenticeship may be created by agreement in 
writing, as well as by deed (see 64 Geo. 3, c. 96, s. 2) ; 
and unless there be a valid custom in the borough that 
the apprenticeship should be created by deed, service 
under an agreement properly stamped and sufficient in 
point of law to constitute an apprenticeship, will, it is 
conceived, be sufficient to confer the right of freedom. 

The parties to the instrument must be competent to 
contract, but a minor of the age of 14 years may bind 
himself even without the joinder of his parent, it being 
an act for his own benefit ; but a father cannot bind 
his son without the assent of the latter, testified by the 
execution of the indenture, — service under the inden- 
ture not being tantamount to execution. (ii. v. Ar- 
nesby, 3 B. & A. 584; and B. v. Cromford, 8 
East. 25.) 

There must be a continuance of the binding and also 
of the service during the whole period for which the 
apprentice was bound ; but if the master should die or 
become bankrupt, a service under an assignment (e) to 
a third party, being a freeman, would be sufficient. 
(Am. 60.) 

The relation of master and apprentice must exist 
between the parties ; that of master and servant will 

(e) Where an apprentice was held by the Irish court, that he 

bound to a freeman for seven was not entitled to be placed on 

years, and went, by his master's the list of freemen. (See Lucaa's 

consent, into the employment case, 6 Jr. L. R. 422.) The law 

of a non-freeman, without any of this country is, we apprehend, 

transfer of the indenture, it was the same. 



48 Of Freemen. 

not be sufficient; there mast therefore be a contract to 
teach on the part of the master, and to learn on that 
of the apprentice, in order to constitute the relation of 
master and apprentice. 

If, as in some boroughs, the charter or custom 
requires the apprenticeship to be with a resident free- 
man, a binding to a freeman who is only occasionally 
resident in the town, and where the service is to be 
performed out of the borough, is not sufficient ; (U. v. 
Marshall, 2 T. R. 2) ; but it seems that a service at 
some place out of the borough, if the trade carried on 
there is subservient to the trade carried on by the mas- 
ter in the borough is sufficient. (JR. v. Cambridge, 2 
Chit. R. 144.). 

Service under articles of clerkship to an attorney is 
not a sufficient compliance with a custom requiring 
service of an apprenticeship to a burgess carrying on 
trade within the borough. (J?, v. Doncaeter, 7 B. & C. 
030.) If the bye-law of the corporation requires the 
enrolment of the apprenticeship indenture in the cor- 
poration books, it will be sufficient if the indenture has 
been marked by the town-clerk as enrolled, although 
he has omitted to enrol it. (R. v. Cambridge, 2 Chit. 
R. 144.) 

Parliamentary Franchise.] The Parliamentary 
Reform Act (2 Will. 4, c. 45,) preserved to all persons 
who at the time of the passing that Act were, or who 
thereafter might become freemen or burgesses, the right 
of voting (e) in the election of members of parliament, 



(c) The SI & 32 Vict. c. 41 , the persons entitled to vote for 

makes provision for the case of members of parliament were 

certain boroughs ceasiug to re- electors for other purposes; 

turn members of parliament and enacts, by section 3, that 

under " The Representation of wherever the parliamentary 

the People Act, 1867," in which electors in anyplace in England, 
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-subject to certain conditions and provisions; and the 
4th section of the Municipal Corporation Act enacts, 
that any person who, if that Act had not been passed, 
woBld have enjoyed as a burgess or freeman, or might, 
after the passing of the last-mentioued Act, have 
acquired in respect of birth or servitude, as a burgess 
or freeman, the right of voting in such elections, shall 
be entitled to enjoy or acquire such right as fully as if 
that Act had not been passed. 

The conditions and provisions contained in the 
general Reform Act, are as follows : 

A freeman or burgess to be entitled to vote at the 
election of members of parliament, — 

1. Must be duly qualified to vote on the last day of 
July, as if such were the day of election, and that 
Act had not passed. 

2. He must have resided for six calendar months 
previous to that day within the city or borough, or 
within seven miles from the place where the poll had 
been theretofore taken, or if a freeman or burgess of a 
place sharing in the election for any city or borough, 
then within seven miles of the place mentioned in con- 
junction with such city or borough in Schedule £. 2. 
(2 Will. 4, ch. 45, s. 82.) 

By the Parliamentary Registration Act (6 Vict. c. 18, 
s. 76,) the (distance is to be measured in a straight line ; 
and according to the ordnance map, if there be one 
of the borough and surrounding country. 



where there is both a munict- poses. See also 31 & 32 Vict, 

pal and parliamentary borough, ch. 46, as to the limits of cer- 

are by law electors for any tain boroughs so far as respects 

other purpose, the burgesses of the election of members of par- 

the municipal borough are to liament. 
be the electors for such pur- 

D 
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3. If a freeman or burgess otherwise than by birth 
or servitude, be must have been so admitted or en- 
titled to be admitted before the 1st March, 1881. 

4. If entitled by birth, his right must originally be 
derived from some person who was either actually a 
freeman, or entitled to be admitted as such before that 
date, or from some one who since that time shall 
become a freeman in respect of servitude. 

5. His name must be on the, register of voters (d) 
made under the Acts relating to the parliamentary 
franchise. 

Freemen's Roll.] The town-clerk for the time 
being was required, by the 5th section of the Municipal 
Corporation Act, to make out a list by the 1st of Decem- 
ber, 1835, of all persons, who on the 9th of September 
in that year, had been admitted as burgesses or free- 
men of the borough, such list to be called " The Free- 
men's Roll;" and it was enacted that whenever any 
person should after that time become entitled, and 
claim to be admitted a burgess or freeman " for the 
purposes aforesaid " (e) in respect of birth, servitude 
or marriage, the mayor should examine into such 
claim, and upon its being established, the claimant 
shall be admitted, and enrolled by the town-clerk upon 
the freemen's roll. The town-clerk is also required to 
keep a copy of the roll, to be perused by any person 
without fee, at all reasonable times, and to deliver a 



(d) It would be foreign to property, and beneficial exemp- 
the object of this work to give tions, as no person will be en- 
the machinery for the registra- titled to the parliamentary fran- 
tion of parliamentary voters. chise in respect of marriage, who 

(e) The "purposes aforesaid" was not so entitled before the' 
refer, it is presumed, to the re- 1st day of March, 1831 . (Arn. 
serrations of certain rights of 70.) 
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copy to any person requiring the same, upon payment 
of a reasonable price for the same. The Act does not 
specify the hoars or the price ; probably between 9 a.m. 
and 3 p.m., and sixpence for every 100 words would 
be a compliance with the Act, as under 32 Geo. 3, 

ch. 58, s. 4, with respect to the books of admission of 
freemen. (Arn. 70.) 

The provisions of this section are extended by the 
27th section of 1 Vict. c. 78 to persons who were en- 
titled to have been admitted at the time of the passing 
of the Municipal Corporation Act, and who were sub- 
sequently admitted, such cases having been inadvert- 
ently omitted from the last mentioned Act. 

There does not appear to be any time limited for 
making the claims for admission. (See Okehampton 
Case, 1 Praser, 166.) 

The " Freemen's Roll " appears to be intended as a 
substitute for the " Corporation Book " formerly used 
ibr the entry of admissions. (Arn. 69) 

Stamp Duty.] No stamp duty is payable on the ad- 
mission of freemen, in respect of birth ( /') or servitude, 
in any borough returning a member to serve in par- 
liament. (1 £ 2 Vict. <j. 35, and as to London, 19 & 20 
Vict. c. 81, s. 34.) 

Appellate Tribunal.] The Court of Queen's 
Bench formerly exercised an immediate authority over 
the admission of freemen (g). The appointment of the 
mayor to decide upon such claims, though it has 
created a new jurisdiction, has not ousted that of the 
superior tribunal, though the latter would now be 
exercised in the nature of an appellate jurisdiction. 
(Arn. 71.) 

(/) Under 55 Geo .3, ch.184, (?) See Cote* J. Knight, 3 

there was a stamp duty of 11. T. R. 442; Exp. Love, 1 Deac. 

on admissions in respect of birth, & Chit. 31 ; Exp. Benson, Id. 

apprenticeship, or marriage. 334, 329, 330. 

D 2 



CHAPTER VIII. 

Of the Qualification of Burgesses. 

Who entitled.] The right to be on the burgess 
roll is now regulated by the Municipal Franchise 
Act (a), (82 <fc 33 Vict. ch. 55,) which repeals the 9th 
section of the Municipal Corporations Act. It re- 
ceived the royal assent on 2nd August, 1869, and it 
shortens the term of occupation required by the re- 
pealed section from two years and eight months to one 
year — it substitutes residence within the borough, or 
within seven miles for inhabitant householding — it 
admits females to the municipal franchise as a small 
concession to the demand for " woman's suffrage "—it 
assimilates the mode of admeasuring the distance of 
seven miles to that prescribed by the legislature in the 
case of parliamentary voters, and contains other im- 
portant provisions. To entitle a party to the privi- 
lege of a burgess, he is required under the Municipal 
franchise Act — 

1. To be of full age, whether male or female (M. F. 

88. 1, 0.) 

2. To have occupied a house, warehouse, counting- 



(a) This statute is given in ferent parts of this work as 
the Appendix, and will for " M. F." (i. e. Municipal Fran- 
brevity be referred to in dif- chise Act) 
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house, shop, or other building (ft) within the 
borough on the last day of July in the year of 
registration, and during the whole of the pre- 
ceding twelve calendar months. 
9. To have resided during that period within the 
borough, or within seven miles from it. 

4. To have been rated in respect of the premises so 

occupied to the poor rates of the parish where 
they are situated during the time of such occu- 
pation. 

5. To have paid on or before the 20th day of July 

in the year of registration all such poor rates, 
including therein all borough rates, if any, as 
shall become payable by him or her in respect 
of the premises up to the. preceding 5th day of 
January ; and 

6. To be duly enrolled under the provisions of "The 

Municipal Corporations Act." 
The Municipal Franchise Act provides that no person 
shall he enrolled (t. *.. inserted on the burgess list), 
who 

1. Is an alien; or, 

2. Has within twelve calendar months next before 

the last day of July received parochial relief or 
other alms, (the word* "or any pension or 
charitable allowance from any fund entrusted 
to the charitable trustees of the borough," 
which were contained in the repealed section of 
the Municipal Corporations Act being omitted 
in the Municipal Franchise Act.) 



(6) The words " other build- ferring a qualification for the 
ing M are introduced for the burgess franchise, 
first time as capable of con- 
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1. Full Age. 

When attained.] The full age required by the 
Act is twenty-one yean, which is completed on the 
day preceding the anniversary of a person's birth. (BL 
Com. title, " Guardian and Ward.") The party must 
be of age on the last day of July in the year of regis- 
tration, and it will not be sufficient for him to show 
that he will attain his full age before the completion of 
the revision. (See E. v. M* Car thy y 12 Ir. C. L. R. 62, 
and Powell v. Bradley, 11 L. T. (N. S.) 602.) 

2. Nature of the Premises Occupied. 

Premises required.] The premises conferring a 
qualification are " a house, warehouse, counting-house, 
shop or other building." The words, '* or other build- 
ing," which are contained in the Parliamentary Reform 
Act, (2 Will. 4, ch. 45, s. 27,) were omitted in the 
Municipal Corporations Act, but have been inserted in 
the new statute, thereby extending the qualifying pro- 
perty to stables, cow-houses, and other buildings. 

There is no requirement either in the Municipal 
Corporations or the Municipal Franchise Acts as to 
the yearly or other value of the premises. It may be 
desirable to refer to some of the decisions of the courts 
of law and of parliament as to each description of pro- 
perty mentioned in the Act. 

House.] A party residing in a house for the whole 
of which he is rated is entitled to be on the burgess 
list as an occupier of a house, notwithstanding he lets 
a room in the house at a yearly rent to a person who 
does not sleep there, (JR. v. Eye, 9 A. & E. 670,) and 
it would make no difference if the person to whom it 
was let did sleep there, as in such case he would only 
be considered as an inmate or lodger, while the tenant 
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of the house resided there, and the latter would in law 
be considered as in the occupation of the whole house. 
(Pitts v. : Smedley, 7 M. <fe G. 85, and other cases.) 
Where different tenements are under the same roof, 
and open into a common passage and staircase, there 
being no outer door opening into the street, it has 
been held that the rated occupier of every such tene- 
ment is qualified as the occupier of a house; (2J. v. 
Eye, 9 A. & E. 670;) and where a house is let out in 
separate floors to different tenant*, each having the 
complete control over them, such floors opening into a 
common staircase, and each tenant having access to 
their several holdings from the street through a door* 
way at the entrance of a passage leading to the com- 
mon staircase, the floor in the occupation of each 
such tenant is considered in law as a house. (See 
Hemrette v.Booth, 33 L. J. C. P. 61,Cook v. Humber, 5 
L.T.(N.S.), 888, and the recent case of Ellis v.Burch, 
24 L. T. (N. S.) 679, as to the meaning of the word 
" house" in 30 & 31 Vict. c. 102, s. 3.) It was, 
however, held in Cuthbertson v. Butterworth, 33 J. P. 
311, and 4 L. R. C. P. 623 that one room only of a 
set of chambers consisting of two rooms, each having 
a door opening on to the vestibule within an outer 
door common to both rooms, is only part of a house, 
and will not confer the parliamentary franchise. In 
this case the Chief Justice observed, that when the 
subject of occupation is structurally severed from the 
rest of the premises, and substantially used as a se- 
parate dwelling, or as a shop, counting-house, or ware- 
house, the occupier may be registered, but not for an 
unsevered portion of a house. 

The meaning of the word " house " is not necessarily 
restricted to a dwelling house, and a building con- 
structed as a dwelling-house will still be considered as a 
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house, although it may be used for other purposes, as 
for instance, sale rooms or workshops. (Daniel v. 
Coulsting, 14 L. J. C. P. 70 ) 

A building, the lower part of which is used as a 
cow-house or stable, the upper part consisting of a 
chamber as a dwelling house, has also been considered 
to constitute a house. ( Nunn v. Denton, 7 M. & G. 6tf .) 

Where A. entered into partnership by deed with B., 
who was the owner of the house, in which it was 
agreed that the business of booksellers should be jointly 
carried on by them, B. to require no rent for the part 
of the house in which the business was carried on, and 
the fixtures in those parts to be joint property ; A. 
and B. carried on business there accordingly, and were 
jointly rated for the same, A. residing elsewhere, the 
court held that A. was an occupier, and entitled to be a 
burgess. (R. v. Deighton, 13 L. J. Q. B. 241.) 

Where a house has been pulled or burnt down and 
another house erected on the site, the qualification will 
continue where there is an intention to occupy the new 
house as soon as it is built, and the rates are paid 
without interruption. (New Windsor Case, K. & O. 
153, and Rogers, 66. 

Warehouse.] A warehouse may be defined to be a 
building used for storing or depositing wares or mer- 
chandize (Am- 82) ; and a question has arisen whether 
the word " warehouse " means a building in which 
wares are deposited ready for sale or whether it ex- 
tends to mills and factories in which no goods are placed 
except during the process of manufacture. The intro- 
duction of the words " or other building " in the new 
statute renders it unnecessary to discuss this question, 
as mills and factories are now the subject of the fran- 
chise, as being buildings. 

Counting- ho use.] A counting house in common 
parlance is understood to mean a place of business where 
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mercantile and commercial affairs are transacted, and 
in a more limited sense that portion of a place of busi- 
ness in which money is received and paid. 

In Piercey v. Maclean, 22 L. T. N. S. 213, the 
meaning of the word " counting-house " was fully con- 
sidered! and it was held that rooms used as counting- 
houses, although in point of structure forming part of 
a house, and not structurally severed, were counting- 
houses within the meaning of the 2nd Will. 4, ch. 45, 
s. 27. This term (per Willes, J.) includes any place 
that is a counting-house in the largest ordinary sense 
of the word. 

It has been doubted (see Am. 83) whether the 
word comprises the offices of an attorney or solicitor, 
hut the case of R. v. Creeke, 7 L. T. (N. S.) 590, would 
seem to be an authority in favour of their being count- 
ing-houses within the meaning of the Act, it having 
been there held that an entire house occupied by an at- 
torney exclusively as a place of business, he not residing 
there, was a sufficient qualification. But whether a 
solicitor's office be a counting-house or not, it is, we 
conceive, " a building," and will therefore confer the 
municipal franchise. 

Shop.] A shop may be defined to be a building 
where wares are exposed or kept for the purpose of 
sale, and this qualification seldom gives rise to any 
doubt or difficulty. (Am. 84.) 

Building.] The words "other building/' in the 
Municipal Franchise Act will have the same meaning 
as under the Parliamentary Reform Act — it will, there- 
fore, be desirable to refer to some of the decisions 
under that statute. These words are not to be ex- 
tended {Rogers, 64) to their widest limits, so as to 
include bridges, garden walls, or the like, but if the 
building is adapted either for residence or for the 
industry which the voter carries on, and has also that 

D 3 
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degree of durability in its construction which is inn 
eluded in the idea, of a building, it is sufficient. (PoweH 
v. Boraston, 11 L. T. (N. S.) 734, and 34 L. J. C. P.. 
73.) On this subject it was observed by Erie, C- J., 
in Cook v. Humher^ 31 L. J. C. P. 54, that the Par* 
liamentary Reform Act describes two classes of build*, 
ings, those used for residential and those used fop 
commercial purposes, including in these words build- 
ings erected or used for agricultural purposes. 
(See Norrish v, Harris, 13 L. T. (N. S. 762.) 

The following have been held to be sufficient build- 
ings:— 

A cowhouse or stable built of stpqe, roofed, and 
having a door with a, lock and key, 3*4 conveniently 
placed for the occupation of the tenant's land; 
( Whitmore v. Bedford, & M, <% Q, Q ;) * abed, con- 
structed of planks ntuled to posts let into the ground, 
with a door and padlock, qnd used. by a market 
gardener for storing vegetables. {PowjeU v. Farmer, 
11L,T.(N. 8.) 736.) 

Limekilns excavated in a cliff, and lined inside with, 
masonry. (Lyme Regis, B. <% A-U$t. 436.) A stone 
building in a field, roofed, with three w^lls, qnd open 
in the front, and either with pr without a, loft, used for 
the shade or shelter of cattle depastured in the field, 
and worth about five shillings a ye^r. {Adams v. 
Harris, Berry v. Harris, $nd Prou,t v. Morris, 13 
L. T. (N. S.) 764,) A stone building, roofed, with four 
walls and a door, used for storing guano and other 
manures to h& used by the tenant on his land, 
{Norrish v. Harris, J3 J+ T, (N. 9.) 762.) A stone 
building, used f° r milking a cow and storing hay % 
although one side was ppep and worth about ten 
shillings a year; {Qilham y. Harris, 13 L. T. (N. S.) 
763 ;) a$d rooms in a factory let to different occupiers 
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as cotton spinners, although the steam power for 
working the spinning machines was supplied by the 
landlord. (Wright v. Stockport, 6 M. & G. 38.) 

It should, however, be observed that there must be 
a certain degree of durability in the structure to con* 
statute it a building ; thus, in Powell v. Boraston, 11 
L. T. (N. S.) 734, the court of Common Pleas expressed 
its dissent from the doctrine that a building however 
slight was sufficient if it had a roof and was capable of 
containing articles, and held that a boarded shed, 
although fastened by posts let into the ground, erected 
by an electioneering agent away from the tenant's 
ordinary farm buildings, and built so slightly as to 
have been partially destroyed within a year, was not 
sufficient, although used by the tenant for keeping 
agricultural implements. 

The general conclusion drawn from the cases is 
thus stated in " The Justice of the Peace." It must 
be shown that the building is in some degree adapted 
to be used by man, either for residence or for industry, 
and also that it has such a degree of durability as is 
included in the idea of a building; it must be some- 
thing substantial, and ejusdem generis with the tene- 
ments previously specifically mentioned, and not a 
mere temporary erection for the more convenient use 
of the land on which it stands. (See Treatise, 33 J. P. 
321.) 

Different Premises.] The premises in respect of 
the occupation of which any person shall have been 
rated as required by the Act, need not be the same 
premises or in the same parish, but may be different 
premises in the same parish or in different parishes. 
(32 & 83 Vict. ch. 55, s. 1,) 

Period of Occupation.] The period prescribed by 
the new statute is during the whole of the twelve calendar 
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months preceding the. last day of July, thereby 
reducing the time required by the Municipal Corpora- 
tions Act from two years and eight months to one 
year. Where the premises shall come to any person 
by descent, marriage, marriage settlement, devise, or 
promotion to any bsnefice or office, it is provided by 
the Municipal Corporations Act, s. 12, that such per- 
son shall be entitled to reckon the occupancy and 
rating in respect of the occupancy thereof, by the 
person from or by whom the house, warehouse, count- 
ing house, or shop shall have so come to him as his 
own occupancy and rating conjointly with the time 
during which he shall have since occupied and been 
rated for the same, and shall be entitled to be enrolled 
a burgess in respect of such successive occupancy and 
rating, provided he shall be otherwise qualified ; and by 
1 Vict. ch. 78, s. 8, it is provided that it shall not be 
necessary for any such person to prove that he was an 
inhabitant householder within the borough, or within 
seven miles of it, or that he was an occupant, or rated 
within the same, before the title to suoh house or other 
property shall have devolved upon him. 

Although these sections do not use the words " or 
other building," now introduced for the first time as 
conferring the municipal franchise, it is conceived that 
the courts of law will give effect to the evident inten- 
tion of the legislature, and hold that these provisions 
as to a house, warehouse, counting bouse, or shop 
coming by descent, <fcc, will equally apply to any 
qualifying building acquired in the same manner. (See 
Municipal Franchise Act, s. 11.) 

Joint Occupation.] There is no provision in the 
Municipal Corporations or Municipal Franchise Acts 
as to joint occupiers, and doubts were at one time 
raised whether such persons were qualified as burgesses, 
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• 

but as each joint tenant is in law considered to be 
seized of the whole and every part of the property, it 
has been, we believe, the universal practice for some 
years to admit joint occupiers, and the adoption of a 
contrary course would have the effect of excluding 1 
many persons engaged as partners in the most re- 
spectable branches of trade and commerce. (Am. 
84.) If, however, any attempt should be made to 
multiply votes by a number of persons jointly taking 
some paltry or insignificant " building " with a view 
merely to the acquisition of the municipal fran- 
chise, it will be for the revising court carefully to 
consider whether there has been such a bond fide 
occupation of. the premises as was the intention of the 
legislature, and whether such a creation of faggot votes 
is not an abuse of the new qualification, which will not 
be sanctioned by the courts of law. 



3. Residence of the Party. 

Period.] A party claiming the franchise must have 
resided within the borough, or within seven miles of 
the borough for twelve calendar months preceding the 
last day of July, in the year of registration. (M. F. 8. 
1.) It is no longer necessary for the party to be an 
inhabitant householder; it would, therefore, be useless 
to refer to the complicated questions which arose on 
that qualification. With respect to residence, it may 
be observed, that a merely colourable residence will not 
be sufficient, (see 22. v. Richmond, 6 T. R. 560,) but a 
daily and constant residence is not necessary ; for if a 
party have a bond fide domicile in a place in which 
his family or household resides, and to which he has 
the animus revertendi, that is sufficient to constitute 



62 Of the Qualification of Burgesses. 

him a resident of the place. ( Whithorn v. Thomas, 
14 L. J. C. P. 38.) 

A person may be a resident of more than one 
borough. A gentleman may have his town house and 
his country house, so also a tradesman may have a 
house of business in two boroughs, in each of which he 
may occasionally reside, subjecting him to the obliga- 
tion of serving the office of overseer, and conferring 
the privilege of the municipal franchise. But whether 
a house occupied by the party occasionally is or is not 
his place of abode, seems rather to be a question of 
fact for the revising court than of law. (Curtis v. 
Blight, 5 L. T. (N. S.) 450.) 

No strict definition can be given of residency. In 
JR. v. Exeter, 19 L. T. (N. S.) 397, ft was observed by 
Blackburn, J., that a man may well have more than 
one place at which he resides, and a residence 
amounting to about eight weeks in the year, in a 
house occupied bon&jide for the purpose of obtaining 
a qualification, although the party had another house 
elsewhere, was held to be sufficient and not merely 
colourable, (See also B* v. Exeter, 19 L. T. (N. S.) 
432.) But in Baxter's Case, 20 L. T. (N. S.) 308, it 
was ruled by the same learned judge (in the Oldham 
Election Petition) that an innkeeper, who slept occa- 
sionally (about sixteen or seventeen times in the year) 
at his public house at Oldham, was not qualified to 
vote, and that the place of abode, is where a person 
sleeps habitually. 

In this case it should, however, be observed that the 
claimant had no part of the house reserved for him, 
but slept, when at Oldham, in the same bed as his 
brother. 

Break of Residence.] The residence must be con- 
tinuous and unbroken, and imprisonment, without the 
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option of paying a fine, in a gaol, situate more than seven 
miles from a borough, is such a break in the residence as 
to disqualify. (Powell*. Quest, 11 L. T. (N. S.) 599.) 
But where a person parted with his house and went to 
America, leaving his wife and family in lodgings, and 
returned to England in about seven weeks, it was held by 
Blackburn, J., (in the Oldham Election Petition) that 
there was no break of residence. (20 L. T. (N. 8.) 
317.) 

Distance ] The seven miles from a borough within 
which the party must reside were, under the Muni- 
cipal Corporations Act, sect. 9, to be computed by the 
nearest public road or way by land or water, and not 
as under the Parliamentary Registration Act of 6 & 7 
Vict. ch. 18, 8. 76, " by a straight line on the hori- 
zontal plane from the point from which such distance 
is to be measured/' or, as it is commonly described, 
u as the crow flies." 

But, under the Municipal Franchise Act, s. 1, the 
distance is in future to be measured in the manner 
directed by the 6 <fc 7 Vict. ch. 18, s. 76, thus assimi- 
lating the rule as to distance in the case of ten pound 
occupiers and burgesses. There is, however, still a 
discrepancy to be noticed with respect to parliamentary 
electors. In the case of freemen voters the distance is 
measured from the place where the poll had been 
usually taken before the Reform Act of 2 Will. 4, 
c. 45, whilst in the case of ten pound occupiers (and 
now of burgesses) it is to be within seven miles of the 
borough, or any part thereof. The distance may be 
measured from the point in the borough which is 
nearest in a straight line to the voter's residence. 
(Arnold, 88 ) 
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4. Hating. 

Poor Rates.] The Municipal Franchise Act, s. 1, 
requires tbat the party shall have been rated in respect 
of the premises occupied by him within the borough 
to " all rates made for the relief of the poor of the 
parish wherein such premises are situated" during the 
required time of his occupation, i. e. } for twelve Calendar 
months preceding the last day of July. 

A poor rate to be valid must be made by a majority 
of the parish officers (unless there be a local Act pre- 
scribing the number of signatures necessary), and be 
allowed by two justices, and notice thereof published 
by the parish officers on the church door, on the Sunday 
next after it shall have been so allowed. 

The Parocbial Assessment Act (6 & 7 Will. 4, 
ch. 96, s. 2) requires that all rates shall be* made in 
the form given in the schedule, and that certain par- 
ticulars shall be stated therein, and that the parish 
officers shall, before a rate is allowed by the justices, sign 
the declaration given at the foot of the form, and that 
" otherwise the rate shall be of no force or validity." 

It has, however, been held that these latter words 
apply only where the declaration at the foot of the 
form is not signed by the parish officers, and not 
where the particulars prescribed in the earlier part of 
the section have been deviated from. (J2. v. Fordham, 
11 A.&E.73.) 

When made.] It was held in Jones v. Bubb, 19 
L. T. (N. S.) 483, that, for the purpose of the parlia- 
mentary franchise, the rates " made" during the quali- 
fying period are those which have been made and 
completed («. e., signed by the parish officers, allowed 
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by the justices, and published on the church door) 
within the qualifying year of occupation; and in 
Ainsworth v. Creeks, 19 L. T, (N. 8.) 824, it was 
held that evidence might be given that a rate was not 
signed by the overseers at the time it was dated ; in 
that case the rate having been dated the 18th of April, 
but not signed till August. But under the Assessed 
Rates Act (33 & 38 Vict. ch. 41, s. 17) a poor rate 
shall be deemed to be made on the day when it is 
allowed by the justices, and if the justices sever in their 
allowance, (us., if they sign, as they may do, on 
different days,) then on the day of the last allowance. 
It is also enacted by s. 18, that the production of the 
book purporting to contain a poor rate, with the 
allowance of the rate by the justices, shall, if the rate 
is made in the form prescribed by law, be prima facie 
evidence of the due making and publication of such 
rate. 

Valid Rating.] The following decisions have been 
pronounced by the Court of Common Pleas, upcra 
appeals under the Parliamentary Registration Aot. 

Where A. and B. jointly occupied premises, but in 
the poor rate B. alone was rated as occupier, it was held 
that A. was not rated, although he had bond, fide paid 
the rates with his own hand, but without being called 
upon to do so. (Moss v. Lichfield, 7 M. & 6. 72.) 
But if the rate is in such form that the name of the 
occupier appears, the premises for which he is rated, 
the rateable value, and the amount of the rate, it is a 
sufficient rating. (See Wright v. Stockport, 5 M. & G. 
33.) 

Where the occupier of a house, No. 3, in a street had 
been rated by mistake for No. 4, and the rates for No. 
8 had been duly paid, it has been held that he was 
sufficiently rated in respect of No. 3. (Cooke v. 
Luekett, B. & Arn. 647, and Arn. 90.) 
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It may also be stated that in an old settlement 
ease, (Rex v. Chew Magna, Gald. 865,) it was held that 
a settlement was gained by rating" where the pauper 
had been assessed as " the occupier of late Hippesley's 
House/' the court observing that it was not neces- 
sary that the party should be actually named in the 
rate, and that it was enough if the parish had suffi- 
cient notice of him. 

Inaccurate Rating.] With respect to inaccurate 
rating in the name of the party, it was held in R, v, 
Gregory, 17 Jurist, 489, that to entitle the ratepayer 
to be upon the rate, it is sufficient if it can be shown 
that he was intended to be rated, although there may 
be a mistake in the name as entered upon the rate. 
In that case, the name of "Charles" Gregory ap- 
peared on the rate, the fact being that the father, 
whose name was " Charles," occupied, and was rated 
for the premises to Christmas, 1840, when his son 
" Charles Brinsden" Gregory entered, thenceforth 
paying the rent and rates* No alteration was made 
on the rate for the first quarter of 1850, it appearing 
that the overseer knew of the change of tenancy, and 
intended to rate the son, and believed his name to be 
the same as that of his father. In giving judgment, 
Coleridge J., cited Moss v. Lichfield, 7 M. & G. 72, 
where Erie, C.J. said that the real question was, 
whether the party was intended to be rated. The 
grounds on which this judgment is given, would 
appear to sanction the revising court in holding the 
rating to be sufficient in any case where there is any 
error in the christian name, where it appears that the 
claimant was the party intended and called upon by 
the parish to pay the rate. It is, however, to be re- 
gretted that the Acts relating to Municipal Corpora- 
tions do not contain any provision similar to that in 
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the 75th section of the Parliamentary Registration 
Act of 6 & 7 Vict ch. 18, that a party shall be enti- 
tled to be registered, any misnomer, or inaccurate or 
insufficient description in any rate of the person so 
occupying, or of the premises occupied notwithstanding. 

Claim to bb rated.] Any person occupying a 
house, warehouse, counting-house, or shop, may claim to 
be rated to the poor rate in respect thereof, whether or 
not the landlord shall be liable to be rated, and upon 
the occupier so claiming, and actually paying or ten- 
dering the full amount of the last made rates then 
payable in respect of the premises, the overseers are 
required to put his name upon the rate for the (a) 
time being, and in case they shall neglect to do so the 
the occupier will, for the purposes of the Act, be 
deemed to have been rated from the period at which 
the rate was made; this claim is not, however, to 
discharge the liability of any landlord who shall be 
liable to the payment of the rate, in the event of the 
tenant not paying it (5 & 6 Will. 4, ch. 76, 8. 11.) 
The claim to be rated is not required to be in writing. 
The statute is silent as to the party to whom it is 
made ; it seems that it will be sufficient if made to 
any one of the overseers or any officer entrusted with 
the making out of the rates. 

A rate is not made until the allowance of it by the 
justices, (32 & 88 Vict. ch. 41, s. 17.) If, therefore, 
a party claims to be rated after a rate has been signed 
by the overseers, but before the allowance by the 
justices, and the overseers neglect to put his name 



(«) As the claim merely ex- (see Wansey v. Perkins, B. St 

tends to the rate for the time Arn. 402.) But see " Construc- 

being, a fresh claim must be tive Bating," p 68, post. 
made in respect of every rate, 
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upon the rate thus signed, he will be deemed to be 
rated to the previous rate, and not to the one thus 
signed and incomplete. (See Bushell v.Luckett, B. & 
Am. 635.) 

Constructive Rating.] By the 80 & 81 Vict. ch. 
102, s. 7, which abolished the " compound house- 
holder " in parliamentary boroughs, every occupier in 
such boroughs was required to be personally rated, and 
to pay his rates. The loss to parishes, and the hardship 
to the poor occasioned by this Act, has led to a further 
amendment of the law by the 82 & 38 Vict. ch. 41, 
s. 4. ("The Poor Rate Assessment and Collection 
Act, 1869/') under which owners may be rendered 
liable by the resolution of the vestry to the pay- 
ment of the rates for property of small value, but by 
a more complicated system. It will be necessary to 
refer to this Act so far as it affects the municipal 
franchise, premising that the Small Tenements Act of 
13 & 14 Vict. ch. 99, and so much of any local Act 
as relates to the rating of owners instead of occupiers, 
are by the 6th section repealed. 

The 19th section of the Act is in the following 
words : 

" The overseers, in making out the poor rate, shall, in 
every case, whether the rate is collected from the owner 
or occupier, or the owner is liable to the payment of the 
rate instead of the occupier, enter in the occupiers' 
column of the rate book the name of the occupier of 
every rateable hereditament, and such occupier shall 
be deemed to be duly rated for any qualification or 
franchise as aforesaid ; and if any overseer negligently 
or wilfully, and without reasonable cause, omits the 
name of the occupier of any rateable hereditament 
from the rate, or negligently or wilfully misstates any 
name therein, such overseer shall, for every such omis- 
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sion or misstatement, be liable, on summary convic- 
tion, to a penalty not exceeding 2L; provided that any 
occupier whose name has been omitted shall, notwith- 
standing such omission, and that no claim to be rated 
has been made by him, be entitled to every qualifica- 
tion and franchise depending upon rating, in the 
same manner as if his name had not been so omitted." 



5* Payment of Pates. 

Poor and Borough Rates.] The Municipal Fran- 
chise Act provides that no person shall be enrolled in 
any year, unless he shall have paid on or before the 
20th day of July, all such poor rates, including therein 
all borough rates, if any, directed to be paid under the 
provisions of the Municipal Corporations Act, as shall 
have become payable by him in respect of the premises, 
up to the preceding 5th day of January, (Municipal 
Franchise Act, s. 1.) The payment must be made by 
the party himself or his agent. An unauthorized pay- 
ment by another person on his behalf will not be 
sufficient. When, therefore, it appeared that certain 
persons being in arrear for their rates and unable to 
pay them, a third party, for political purposes, paid 
the whole of the arrears in a gross sum r in some cases 
without the knowledge of the persons from whom 
they were due, and without their authority, it was 
held that there was not a sufficient payment. (R. v. 
Bridgnorth, 10 A. & E. 66.) " If the practice de- 
scribed were to prevail," observed Denman, C. J., 
" there would be great danger of the most enormous 
bribery." 

On the other hand, where there exists a bond fide 
arrangement between a landlord and his tenant, that 
the former shall pay all rates and taxes in respect of 
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the premises occupied by the latter, the tenant paying 
an additional rent in consequence thereof, the payment 
by the landlord will operate in kw as a payment by 
the tenant. This has been decided in several cases, 
under the Parliamentary Reform and Representation 
of the People Acts, in conformity with the decisions 
on the Law of Settlement. (Am. 94.) 

Borough Rates.] The provision as to payment of 
borough rates applies only to the borough rate to be 
made in the nature of a county rate, under the 92nd 
section of the Municipal Corporation Act, and will 
not extend to watch rates levied by the council as 
separate rates. (R. v. Lichfield, 2 Q. B. 693.) But 
if the watch rate be ordered by the council to be paid 
by the overseers out of the poor rates, under precepts 
for that purpose, as it is competent for the council 
to do, then the occupier will be required to pay the 
whole of the poor rate, although it may include money 
payable thereout for the watch rate. 

Illegal Rates.] An illegal rate beingp a nullity, the 
nonpayment thereof will not disqualify a party, even 
although he may not have appealed against it; (R. v. 
New Windsor, 7 Q. B. 908 $) but if the rate be " pre- 
sumably valid," it should be paid. (See Baker v. Locke, 
11 L. T. (N. 8.) 567.) 

Proportionate Part.] The 12th section of the 17 
Geo. 2, ch. 38, which received an unexpected construe* 
tion in the recent case of Edwards v. Busheime (a), 



(a) In this case, decided by for the time which intervenes 

the Court of Queen's Bench, on between his ceasing to occupy, 

2nd June, 1869, it was held, and the commencement of the 

that under the 17 Geo. 2, c. 38, occupation of the incoming te- 

8. 12, a rated outgoing tenant is nant. This will no longer be 

liable for the rate not only for the case, 
the period of his occupation, but 
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has been repealed by the 16th section of the Assessed 
Bates Act. The section is in the following words :— 

" If the occupier assessed in the fate when made shall 
cease to occupy before the rate shall have been wholly 
discharged, or if the hereditament! being unoccupied 
at the time of the making of the rate, become occupied 
during the period for which the rate is made, the over* 
seers shall enter in the rate book the name of the per- 
son who succeeds or comes into the occupation, as the 
case may be, and the date when such occupation com- 
mences, so far as the same shall be known to them ; 
and such occupier shall thenceforth be deemed to have 
been actually rated from the date so entered by the 
overseer, and shall be liable to pay so much of the 
rate as shall be proportionate to the time between the 
commencement of his occupation and the expiration of 
the period for which the rate was made, in like manner, 
and with the like remedy of appeal, as if he had been 
rated when the rate was made ; and an outgoing occu- 
pier shall remain liable in like manner for so much and 
no more of the rate as is proportionate to the time of 
his occupation within the period for which the rate 
was made ; and the twelfth section of the statute 17 
Geo. S, c. 38, shall be repealed." 

Constructive Payment.] The Assessed Rates Act 
of 32 & 33 Vict. ch. 41, authorizes the vestry of any 
parish to order that the owners of rateable heredita- 
ments not exceeding the rateable value of 20/. if situate 
in the metropolis, of 13/. if in Liverpool, 10/. if in 
Manchester or Birmingham, or of 8/. if situate else- 
where, shall be rated to the poor rate instead of the 
occupier on the terms there mentioned. To prevent 
the disfranchisement of occupiers, the 7 th section is in 
the following words : — 

" Every payment of a rate by the occupier, notwith- 
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standing the amount thereof, may be deducted from his 
rent as herein provided, and every payment of a rate 
by the owner, whether he is himself rated instead of 
the occupier, or has agreed with the occupier or with 
the overseers to pay such rate, and notwithstanding 
any allowance or deduction which the overseers are 
empowered to make from the rate, shall be deemed & 
payment of the full rate by the occupier for the pur- 
pose of any qualification or franchise which, as regards 
rating, depends upon the payment of the poor rate. 9 ' ' 
Excusal of Bates.] An important decision has 
been lately made by the Court of Common Pleas with 
respect to the payment of rates by a claimant for the 
borough parliamentary franchise, which ihay possibly 
apply to claimants for the burgess franchise. In Abel 
v. Lee, 35 J. P. 343, and 23 L. T. (N. S.) 844, it was 
held that an occupier was not entitled to be put on the 
list of voters for members of parliament under 30 & 31 
Vict. ch. 102, 8. 3, sub-section 4, if any poor rates pay- 
able before, had (under 54 Geo. 3, ch. 170, s. 11,) been 
excused after the commencement of the qualifying 
year. The 30 & 31 Vict. ch. 102, s. 3, requires a 
claimant for the parliamentary franchise to have paid 
on or before 20th July, in the same year, bond fide, an 
equal amount in the pound to that payable by other 
ordinary occupiers in respect of all poor rates that have 
become payable by him in respect of the premises up 
to the preceding 5th day of January — the 32 & 33 
Vict. ch. 55, s. 1, requires the claimant for the burgess 
franchise to have paid on or before 20th July air rates 
made for the relief of the poor, including therein all 
borough rates, if any, directed to be paid under the 
provisions of the recited Acts, as shall have become 
payable by him in respect of the premises up to the 
preceding 5th day of January. In neither of these 
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statutes do the words appear to limit the construction 
of payment to those rates which have been made since 
tie commencement of the qualifying year, although 
this was probably the intention of the legislature, but 
they extend to all rates whenever made. This case 
must not however be considered as deciding more than 
this — that the excusal of rates after the commencement 
of the qualifying year will exclude from the franchise, 
leaving it an open question whether rates excused 
before the commencement of such year will have the 
same effect ; as to which there may be (per Smith, J., 
and Brett, J.,) a difference in the condition of the 
claimant. 

6. Enrolment 

This subject will be more conveniently considered in 
the chapter relating to the formation of the Burgess 
RolL 

7. Disqualifications. 

L Aliens. 

Who abe Aliens.] An (b) alien is one born outof 
the Queen's dominions or allegiance, who has not been 
naturalized by Act of parliament, or made a denizen 
by letters patent (1 BL Comm. " Alien/' and R. v. 



(6) The law as to aliens pose of amending the law, and 
having been the cause of great declaring the legal condition of 
hardship to individuals, and of aliens. This Act was amended 
considerable complication be- as to taking the oath of alle- 
tween nations, the 33 & 34 Vict, giance on naturalization by 33 
ch. 97 was passed for the par- * & 34 Vict. ch. 102. 

E 
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Banbury, 14 L. T. (N. S.) 308.) Bat it has been en- 
acted by different statutes that all children born oat of 
the Queen's allegiance, whose father or paternal grand- 
father were natural born subjects, are to be deemed 
natural born subjects themselves, unless the said an- 
cestors were attainted or banished beyond sea for high 
treason, or were at the birth of such children in the 
service of a prince at enmity with Great Britain. 
(Am. 95, see 33 J. P. 640). 



2. Relief or Alms. 

Alms.] The relief or other alms mentioned in the 
Municipal Franchise Act, the receipt of which 
within twelve calendar months before the last day of 
July will disqualify a party from being a burgess, con- 
sist of " parochial relief or other alms." (Municipal 
Franchise Act, s. 1.) 

The Court of Queen's Bench has decided that the 
words "other alms" mentioned in conjunction with 
" parochial relief," mean some description of alms in 
the nature of parochial relief. (22. v. Lichfield, 2 
Q. B. 693.) 

In order to constitute parochial alms as relief, the 
fund out of which they are received should be of a 
public nature and be administered by the officers of 
the parish as such, and the word " parochial" be read 
as applying to " alms" as well as to relief. (22. v. 
Halesmorth, 3 B. & Ad. 717, and Rawl. 23. 

The receipt of a portion of the income of a hospital 
by freemen receiving it as a matter of right, and not of 
an eleemosynarv character, does not disqualify. (Smith 
y. Hall, 9 L. T. (N. S.) 413.) 
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Parochial relief given either to a party himself or 
with his knowledge and consent to any member of hit 
family whom he is bound by law to support, will dis- 
qualify. Relief, therefore! in any shape, except in cer- 
tain special cases noticed hereafter, whether by taking 
the party or his family into the workhouse, or by giv- 
ing them relief, either in money or kind, out of doors, 
or by employing them as parish labourers, at lower 
wages than other labourers receive, or probably even 
at the same rate, if the wages are paid out of the parish 
funds, would act as a disqualification. (Bedford case, 
C. & R. 75.) So also would the being sent to a luna- 
tic asylum at the parish expense. {Id.) 

It has, however, been held that a father is not a 
member of the son's family, and that relief given to 
the father is not parochial relief to the son, although 
he may be bound by law to support him. (See 22. v. 
Ireland, 17 L. T (N. S.) 466 ; and McDowell's case, 
20 L. T. (N. S.) 309 ;) nor will relief given to a grand- 
child disqualify the grandfather. (Kirk's case, 20 L. T. 
(N. S.) 809.) 

If a son is ordered to contribute a sum for the main- 
tenance of his father, and which sum is not sufficient 
to maintain him, the excess of relief paid to the father 
by the parish, is not in law parochial relief to the son, 
so as to disqualify him as a voter. (See Trotter v. 
Trevor, 7 L. T. (N. S.) 678.) 

Medical Relief.] Although medical or surgical 
assistance given by the charitable trustees of the 
borough will not disqualify, medical relief given by the - 
parish, whether by the administration of medicine or by 
the attendance of the parish surgeon upon the party 
himself or upon his wife during her lying-in, or other 

e 2 
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occasion, will have the effect of disqualifying. (See 1 
Peek, 508.) 

In some extraordinary instances of accident or pub- 
lic calamity, it was held by parliamentary committees! 
previously to the Reform Act, that temporary assistance 
provided by the parish did not affect the vote. Thus, 
persons whose children had been inoculated, or sent to 
a pest house, at the parish expense, at the request of 
the vestry, with a view to prevent the infection from 
spreading, were held not to be disqualified. (Am. 98.) 
But since the Reform Act, the provisions of which are 
equally positive and unexceptional as those contained 
in the Municipal Corporations Act, committees have 
held that persons who received parochial medical relief 
during the prevalence of the cholera were disqualified. 
(Brocket's case, Bedford, G. & R. 80.) But the Vac- 
cination Act of 80 & 81 Vict. ch. 84, s. 26, provides 
that vaccination or surgical or medical assistance inci- 
dent to the vaccination performed or rendered by a 
public vaccinator shall not be considered as parochial 
relief, or a charitable allowance to the person or his 
parent, or deprive of any right or privilege, or subject 
to any disability or disqualification. 

Wife's Adultery.] Relief given to a man's wife 
who is living in adultery will not disqualify ; because, 
as the husband is under no legal obligation to maintain 
her under such circumstances, the relief is in no way an 
assistance to him. (See Rochester, K. & 0. 114, and 
X. v. Flintan, 1 B. & Ad. 227.) 

Loans.] Pecuniary relief by way of loan, which is 
agreed by the parties to be treated as a debt, will not 
disqualify ; (Newington's case, E. & 0. 820). Whether 
a loan of medicine under 4 and 5 Will. 4, c. 76, s. 58, 
is relief, has not been decided, but in the Oldham 
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Election Petition, (20 L. T. (N. S.) 809,) where the 
parish officers had given to the voter a coffin, and 
some dues, under a promise that the amount should 
he paid back by a small weekly sum, which had been 
done, Blackburn, J., held, that the vote was good, 
expressing bis readiness to reserve the point for the 
court of Common Pleas. 



CHAPTER IX. 
Of the Burgess Lists. 

How formed.] In order to form the burgess roll, 
by the 15th section of the Municipal Corporation Act, 
the overseers of the poor of every parish, or the persons 
who execute the duties of overseers, are directed, on 
the 5th of September, (altered to the 1st September, 
by 20 & 21 Vict. ch. 50,) in every year, to make out 
an alphabetical list, according to the form given in the 
schedule, of persons entitled to be enrolled on the bur- 
gess roll in respect of property within the parish, 
(which list is to contain the name at full length of 
the party, the nature of the property rated, and the 
street, &c. where the property is situated, for which 
he is then rated) ; the overseers are also to sign such 
list ; to deliver it on the same day to the town-clerk 
of the borough, or to the person executing the duties 
of town-clerk (M. C. s. 16), and to keep a true copy 
of it, to be perused by any person without fee, at all 
reasonable hours between that day and the 15th of 
September. 

The provision under 20 & 21 Vict. ch. 50, s. 7, as to 
the list being delivered to the town-clerk on 1st Sep- 
tember is imperative, and not directory only. (Hunt 
v. ffibbs, 1 L. T. (N. S.) 379.) 

Every matter which by the Municipal Corporation 
Act, or any Act amending the same, is directed to be done 
by overseers, may be lawfully done by the major part 
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Claims.] By the 17th section of the Municipal 
Corporation Act, any person whose name has been 
omitted from a burgess list, may, on or before the 15th 
September, give to the town-clerk a written notice in 
the form prescribed by the schedule to the Act claim- 
ing to have his name inserted -therein ; which notice 
mast specify the premises occupied by the party, the 
parish in which he has been rated, and the period for 
which he has been rated ; it should also be signed by 
the claimant, and state the place of his abode ; and if 
the claimant has been rated in several parishes during 
the qualifying period the notice must state the time 
during which he has been rated in each parish. If 
any of these particulars be omitted, the notice will be 
informal and void, unless the error be such as is cured 
by the 142nd section, which enacts that no misnomer 
or inaccurate description of any person, body corpo- 
rate, or place in any roll, list, notice, or voting paper 
shall hinder the full operation of the Act with respect 
to such person, body corporate or place, provided the 
description thereof be such as to be commonly under- 
stood. It seems, however, that this section cures only 
an inaccuracy in the name or description, and not a 
statement of a person, place of abode, &c. other than 
the real one, or an entire omission* (Rawl. 254, see 
JR. v. Cortard, 16 Q. B. 819 ; R. v. Gregory, 1 E. & B. 
600 ; and B. v. Spratley, 6 £. & B. 363.) 

It will be sufficient if the notice of claim be signed 
with the surname and the initial letter of the christian 
name. (See 22. v. Hartlepool, 21 L. J. Q. B. 71 ; R. 
v. Avery, Id. 428 ; and the recent case of R. v. Plenty, 
20 L. T. (N. 8.) 521, and 88 J. P. 533.) 

It has been held that a revising barrister cannot call 
upon the claimant under the Parliamentary Reform 
Act to prove his notice of claim where the same appears 
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in the list of claimants published by the overseers, this 
being a matter in which the overseers exercise a judicial 
office. {Dames v. Hopkins, 30 L. T. C. P. 152, see 
also Barnett'8 case, 7 Ir. 0. L. 369.) But the sufficiency 
of the notice will, under the Municipal Corporation 
Act, be for the Revising Court to determine. 

Objections.] By the 17th section of the Municipal 
Corporation Act, any person whose name has been 
inserted in a burgess list may object to any other 
person as not being entitled to have his name retained 
therein ; and for this purpose he is, on or before the 
15th September, to give to the town-clerk, and also to 
the person objected to, or leave at the premises for 
which he shall appear to be rated in the list, a written 
notice of his objection in the form prescribed by the 
schedule ; which notice is to describe the person 
objected to as described in the burgess list, to be 
signed by the objector, and to state his place of abode 
and the property for which he is said to be rated in 
the list. 

A notice, signed " A. B., King's Quay Street, Har- 
wich," was held to be insufficient from not mentioning 
the property for which the objector was rated. (R. 
v. Harwich, 8 A. & E. 019. See also 1 E. & B. 

017.) 

In R. v. WaJujfield, 30 L* T. 273, a notice of ob- 
jection was held to be good, which styled the person 
objected to as " Henry George " instead of " George 
Henry," the error arising from the names being alpha- 
betically arranged in the burgess list, the surname 
being first as usual. The sufficiency of the description 
of the objector's place of abode is a question of fact for 
the decision of the Revising Court. {Thachrtay v. 
Pitcher, 15 L. T. (N. S.) 443, and Jones v. Pritchard, 
83 J. P. 118.) 
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In R. t. Mayor of Monmouth, and 22. v. Mayor of 
Bolton, 34 J. P. 566, it was held that a notice by an 
objector which did not state the parish in which the 
objector resided, nor describe the property in respect 
of which the name of the burgess objected to was 
inserted in the burgess list, was valid, there being a 
distinction (per Cockburn, C. J.) between the objector 
and the person objected to in this respect — the objector 
being required to state in his notice his name, place of 
abode, and the property (not the parish) for which he 
is rated according to the burgess list, but nothing being 
said about the qualification of the person objected to 
who is merely to be described. The court also held 
that the decision of the mayor and revising assessors 
was not conclusive as to the validity of the notice of 
objection, as they had in law declined to exercise juris- 
diction by imposing a condition not authorized by the 
statute. 

If the usual signature of the objector is engraved in 

fac simile on a stamp, and the objector by his own 

hand impresses the stamp upon the notice of objection, 

the notice will be good. (See Bennett v. Brumfitt, 

17 L. T. (N. S.) 213. 

It is to be observed that this Act does not give 
power to any person (a) to oppose the claim of another 
to have his name inserted in a burgess list ; the right 
of objection being limited to the retaining of names 
upon the list. There was a similar defect in the Par- 
liamentary Reform Act, but this was remedied by the 
Registration Act (6 Vict. ch. 18, s. 39), which gives 
to any person whose name is on a list of voters the 
power to oppose any claimant, upon giving a written 

(a) It is, however, usual for hear the objection of any person 

the mayor and revising assessors on the burgess list, 
at the hearing of the claim to 

£ 3 
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notice to the revising barrister of his intention so 
to do. 

List of Caims and Objections.] By the 17th 
section of the Municipal Corporation Act, the town- 
clerk is required to make a list of the claimants, which 
is to state the name of each claimant, the nature and 
situation of the property for which he is then rated, 
and the parish or parishes in which he has been rated, 
as stated in his claim. 

He is also to make out a similar list of persons 
objected to, which is likewise to state the name of each 
such person, the nature of the property for which he 
is then rated, the situation of the property for which 
he is said to be then rated in the overseers' list, and 
the parish in which the property is situate for which 
he is so said to be rated. 

He is to cause copies of such last-mentioned lists to 
be fixed on or near to the outer door of the town-hall! 
or in some public and conspicuous situation within the 
borough, during the eight days next preceding the 1st 
of October. 

He is also to keep a copy of each list, to be perused 
by any person, without payment of any fee, at all 
reasonable hours during the same period, (Sunday 
excepted,) and to deliver a copy to any person requiring 
it upon payment of not exceeding one shilling for each 
copy. 

By the 48th section the penalty of 50/. attaches to 
the town-clerk for refusing to print and publish such 
lists, as in the case of the lists delivered by the over- 
seers, and also for refusing to allow such lists to be 
perused by any person having right thereunto, but no 
penalty is given for refusing to deliver a copy.. Such 
refusal would, however, subject the town-clerk to severe 
animadversion, and probably to an indictment or other 
criminal proceeding. 



CHAPTER X. 

Revision of Burgess Lists, 

Revising Court.] The mayor and the two asses* 
sors elected as required by the Municipal Corporation 
Act, s. 37, and 1 Vict. ch. 78, s. 4, or the deputies of 
the assessors, in case of their illness or incapacity to 
act, (1 Vict ch. 78, s. 17,) are required by the 18th 
section of the Municipal Corporation Act, to hold an 
open court in the borough, every year, between the 1st 
and 15th of October inclusive, for the purpose of 
revising the burgess lists, having first given three clear 
days 9 notice thereof, fixed on or near the outer door of 
the town-hall, or in some public and conspicuous situa- 
tion in the borough. 

The town-clerk, at the opening of the court, is to 
produce the burgess lists, and a copy of the lists of 
claimants and persons objected to. 

The overseers, vestry clerks, and collectors of poor's 
rates of every parish, are to attend the court, and 
answer upon oath (or affirmation, s. 21,) all such 
questions as may be put to them touching any matter 
necessary for revising the burgess lists. 

Power of Court.] The mayor shall insert in the 
burgess lists the name of every claimant who shall be 
proved to the satisfaction of the court to be entitled to 
be inserted therein. 

He shall retain the names of all persons to whom no 
objection shall have been duly made. 
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He shall retain the name of every person who shall 
have been objected to, unless the objector shall appear, 
either by himself or some one on his behalf in support 
of such objection. 

He shall expunge the name of every person who 
shall have been duly objected to, where the objector 
does so appear, and the person objected to shall fail to 
prove his qualification to the satisfaction of the court. 

He shall expunge the name of every person who 
shall be proved to be dead, (t. «., whether objected to 
or not). 

He shall correct any mistake or supply any omission 
which shall be proved to have been made in any of the 
lists in respect of the name or place of abode of any 
person, or of the local description of his property. 

No person's name shall be inserted by the mayor in 
any such list or be expunged therefrom, except in case 
of death, unless notice shall have been given as herein 
required in each of the said cases. (M. C. s. 18.) 

But the court would have power to expunge a 
name (as that of a woman, for instance, previously to the 
late Municipal Franchise Act) if legally incapacitated, 
without notice; (see Wilson v. Salford, 88 J. P. 7); 
but not, we think, infants and aliens. (See Karenap- 
puck's Case, 20 L. T. (N. 8.) 310.) 

If the notice of objection be proved, it will be the 
duty of the revising court to require the qualification 
to be proved, although the objector may have previously 
published a notice withdrawing his objection. (Proud- 
foot v. Barnes, 15 L. T. (N. S.) 489.) 

Duplicate Qualification.] If a burgess is rated 
for distinct premises, in two or more wards, he will be 
entitled to be enrolled and to vote in such one of such 
wards as he shall select, but not in more than one. 
(M. C. s. 44.) 
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No time is fixed by the Act within which the burgess 
is to make such selection. The proper time for making 
the selection is at the time of the revision of the burgess 
lists. (R. v. Cambridge, 28 L J. Q. B. 10.) The 
usual course is for the burgess to send a written notice 
of his selection. Where this is not done, the practice 
in some boroughs is to leave the burgess on the list 
for the ward in which he resides, and to strike his 
name out of the ptber lists. In other boroughs, the 
practice is stated to be (see Bawl. 75) to summon the 
parties before the revising court to make the selection. 
If it should happen that the name remains on the 
burgess roll for two or more wards, the selection will 
be made by the voter at the election. (3ee R. v. 
Morton, 4 Q. B. 146, and Am. 127.) 

Mandamus.] By 1 Yict. ch. 78, s. 24, any person 
whose name shall have been expunged, or whose claim 
shall have been rejected by the court, may apply to the 
Court of Queen's Bench for a mandamus (a) to insert 
his name on the burgess roll. The party must be 
prepared to prove his whole title ; (iZ. v. Lichfield, 2 
Q. B. 693 ;) and where the applicant fails to do so, the 
rule will generally be discharged with costs. (R. v. 
Bridgnorth, 10 A & E. 66.) 

Adjournment.] By the 19th section the mayor is 
empowered to adjourn the court from time to time, so 
that no adjournment shall be held after the 15th of 
October* 

Other Powers.] The mayor may require (b) any 
overseer or other person having the custody of any 



(a) Whether the rale should (b) It does not appear how 
be absolute in the first instance, this requirement is to be en- 
tee JR. y. Eye, 9 A. & E. H70, forced in case of non-produc- 
and B. ?. Dover > 11 Q. B. 260. tionofthe rate book. (Am. 109.) 
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poor rate book to produce the same, and allow it to be 
inspected ; and has power to administer an oath, or 
an affirmation, (where by law allowed) to the town- 
clerk and overseers, and to all persons claiming or 
objected to, or making objections to any name, or 
claiming to have any mistake corrected, and also to all 
witnesses on either side. (M. C. s. 19.) 

The mayor and assessors are to determine upon the 
the validity of all claims and objections, and the mayor 
is in open court to write his initials against each name 
struck out or inserted, and against every correction 
made in the lists, and also to sign his name to every 
page of the lists so settled. (M. C. s. 19.) 

The mayor and assessors, in revising the lists, will 
have to consider and decide upon the validity of the 
various notices of claims and objections that are 
brought before them. 

The form of these notices may be " to the like effect" 
with those given in the schedule to the Act, but any 
material variation from that form will render the notice 
nugatory. 

The omission of any of the required particulars, 
such as the premises occupied by the party, the parish 
in which he has been rated, or if rated in more 
than one parish, of the several parishes in which he has 
been rated, or the place of his abode, will, it is con* 
ceived, invalidate a notice of claim (<?). 



(c) It has been held that a {Davie* v. Hopkins, 90 L. T. 

revising barrister cannot, under (C. P.) 152.) tio, also, in an 

the Reform Act, call upon a Irish case, (Bai-nett's, 7 Ir. 

claimant to prove his notice of C. L. R. 869,) an objection was 

claim, where the name appears made that the notice was not 

on the list of claimants pub- signed by the claimant, but the 

lished by the overseers, this name having been published by 

being a matter in which over- the clerk of the peace in the 

seers exercise a judicial office, list of claimants, it was held 



Revision of Burgess Lists* 87 

So any material omission in a notice of objection 
will destroy its effect, and the party should not be heard 
in support of his objection, unless any error or mis- 
description is such as is cored by the 142nd section of 
the Municipal Corporation Act. 

It is desirable that the notice of claim and notice of 
objection should be signed by the party himself and 
not by his agent, and it seems that the date of the 
day and month, without the year, would be insufficient* 
(Am. 110.) 



that the revising barrister bad the mayor and re vising assessors 
no jurisdiction to inquire into are precluded from inquiring 
the validity of the notice of into the fact of the notice of 
claim under IS & 14 Vict. ch. a claim or objection having 
69, ss. 22, 23, 65, (the Irish been duly given to the town- 
Reform Act) It has been held clerk, if the same appears in 
that a notice of claim need not the list published by him ; but 
be signed by the claimant per- we conceive that it will be their 
sonally. {O'Brien v. Fenton, duty to consider the sufficiency 
15 Ir. C. L. R. 380.) Apply* of the notice with reference to 
ing the principle of these deci- the requirements of the Act, 
dons to the revision of the bur- and the form given in the sene- 
ga* lists, it would seem that dale. 



CHAPTER XI. 

Of the Burgess Roll and Ward Lists. 

Burgess Roll.] When the burgess lists have been 
revised and signed, the mayor is directed by the 22nd 
section of the Municipal Corporation Act to deliver 
them to the town-clerk, who is to keep them, and 
cause them to be fairly and truly copied into one 
general alphabetical list in a book, with every name 
numbered. This book is to be completed by the 22nd 
of October, and forms the burgess roll ; or the roll of 
the burgesses entitled to vote in the election of coun- 
cillors, assessors, and auditors, under the Municipal 
Corporation Act, ss. 30 to 87, at any election which 
may take place between the 1st of November inclusive, 
in the year when the roll shall have been made, and 
the 1st of November in the succeeding year; and no 
stamp duty is payable in respect of the admission, 
registering, or enrolment of any burgess. 

Ward Lists.] Where a borough is divided into 
wards, the burgess roll shall be made out in alphabe- 
tical lists of the burgesses in each ward, to be called 
« Ward Lists." (M. C. s. 46.) 

Copies.] The town-clerk is, required to have written 
or printed copies of the burgess roll (which would 
include the " ward lists " above-mentioned) made every 
year; to be delivered to any person applying for the 
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aame, on payment of a reasonable price for each copy 
and the monies arising from such sale, and also of the 
overseers' lists and lists of claims and objections, are to 
be paid over to the treasurer, and to be applied by 
him in aid of the borough fund, under section 92. (M. 
C. s. 23.) 

Expenses.] By the 24th section of the Municipal 
Corporation Act, the expenses of the overseers, and by 
the 92nd section, the expenses of preparing and print- 
ing the lists and notices are charged upon the borough 
fond. 

Want op Title.] The 5th section of the 1 Vict. 
ch. 78 enacts, that no burgess roll shall be questioned 
by reason of any defect or want of title of the mayor 
or assessors by whom the same shall have been revised, 
provided they were in actual possession of the office at 
the time of the revision ; and the 6th section of the 
same Act provides that if from any neglect or infor- 
mality a new burgess roll shall not have been made in 
any year within the time directed by the Municipal 
Corporation Act, the burgess roll previously in force 
shall continue to be so until a new burgess roll shall 
have been duly made. (See also Municipal Corpora- 
tion Act, s. 63, and 20 & 21 Vict. ch. 50, s. 6.) 

Mandamus.] Under the Municipal Corporation 
Act the decision of the mayor and assessors, either as 
to the rejection of a claim or the expunging of a name 
from the burgess list, was conclusive ; but by 1 Vict, 
ch. ?8, s. 24, it is enacted that any person whose claim 
shall have been so rejected or whose name so expunged 
may apply before the end of the then next term to the 
court of Queen's Bench for a mandamus to the mayor 
to insert his name upon the burgess roll, and for the 
court to inquire into his title to be enrolled, and if the 
court shall award such mandamus, the mayor is to 
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insert the name upon the burgess roll (a), and to add 
the words " By order of the court of Queen's Bench/' 
and to subscribe his name thereto. The court have 
power upon every application to make such order with 
respect to costs as to the court shall seem fit. 

This appears to be a very cumbrous, expensive, and 
dilatory machinery for effecting the object in view, and 
in many cases the municipal year will have expired 
before the question will have been determined* 

A direct appeal to the court from the decision of the 
mayor, in the nature of the appeal from revising 
barristers to the court of Common Pleas, given by the 
Parliamentary Registration Act, would be preferable. 
(Arn. 115.) 

The court will exercise their powers under this clause 
if they are satisfied that a party is entitled to be on 
the burgess roll, even though there was no burgess 
list before the mayor, upon which his name could have 
been inserted. (22. v. Lichfield, 1 Q. B. 453.) 

Upon an application for a mandamus under this 
Act, the court will inquire into the whole title of the 
applicant, (B. v. Harwich, 8 A. & E. 919,) and it will 
not be sufficient for the applicant to show that his 
name was inserted by the overseers, and was ex- 
punged by the mayor on an objection, which, for 
want of legal notice, the party alleges ought not to 
have been heard. 

The court will not limit their inquiry to the points 
raised before the mayor on the revision, (2J. v. New 
Windsor, 7 Q. B. 908.) 



(a) This section speaks by revised, is formed the burgess 

mistake of" the revision of the roll. 8ee by Lord Denman, C. 

burgess roll." But, as has been J., in Jt. v. Lichfield {Mayor), 

seen, it is the burgess lists that 1 Q. B. 46*1. 
are revised, and from these, when 
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A person whose name had been omitted from the 
burgess list in consequence of his refusal to pay a 
borough rate, claimed to have his name inserted, but 
his claim was rejected by the mayor and assessors. 
Upon a motion for a mandamus US the mayor to insert, 
the name on the burgess roll, the court, having inquired 
into all the circumstances of the case, decided that the 
applicant was not bound to pay the rate in question, 
and awarded a mandamus. 

The mandamus is not peremptory in the first in- 
stance , and it will be directed to the mayor of the 
borough generally, though the mayor who presided at 
the revision court had gone out of office before the 
rule nisi was obtained. (12. v. Eye, in re Neobard, 9 
A. & E. 670.) 

If the rule is discharged, it will be with costs, upon 
the general principle that where a party, required by 
law to pronounce a decision on certain points, is 
brought before the court by a motion impugning such 
decision, he is entitled to costs if the application fails. 
(B. v. Bridgnorth, 10 A. & & 66.) 

Quo Warranto.] The law with respect to the 
removal of the name of a burgess from the burgess 
roll, will be found in a subsequent chapter. 



CHAPTER XII. 
Of the Election of Councillors. 

Council.] The Council consists of the mayor, 
aldermen, and councillors, and the number of coun- 
cillors is as specified in Schedules A. & B. to the 
Municipal Corporation Act, and the number of Alder- 
men is, by the 25th section, to be one-third of the 
number of councillors. 

On the ninth da; of November in every third year, 
the council are to elect from the councillors, or from 
the persons qualified to be councillors, the aldermen of 
the borough, or so many as shall be needed to supply 
the places of those who shall then go out of office ; 
and in ever}' third year, one-half of the number of the 
aldermen go out of office. (M. C. s 25.) The coun- 
cillors immediately after the first election of aldermen 
were to appoint who should go out of office in 1838, 
and thereafter those who should go out of office to be 
those who have been aldermen for the longest time 
without re-election. (M. C. s. 25.) 

Ordinary Elections.] The ordinary (a) election 
of councillors is to take place on the first day of 
November in every year, or, if that day be on Sunday, 
then on the following Monday. (M. C. s. 80.) 

One-third of the number of councillors (M. C. s. 31) 
are to go out of office on that day, being those who 

(a) As to what irregularities validate a parliamentary elec- 
on the part of the Returning tion, see Warrington Election, 
Officer wiU be sufficient to in- 19 L. T. (N. S. 812.) 
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shall have been for the longest time in office without 
re-election ; but in case any councillor shall have 
been elected to supply a vacancy, he will go out of 
office at the same time as the person would have done 
in whose place he shall have been elected. 

Extraordinary Elections.] Extraordinary va- 
cancies arising from the death, resignation, or removal 
of councillors before the expiration of their term of 
office, are by 16 & 17 Vict, ch. 79, s. 11, (amending 
the 47th section of the Municipal Corporation Act,) 
required to be held not later than ten days after notice 
thereof shall have been given to the mayor or town- 
clerk, by any two burgesses. 

As the proceedings with respect to the nomination 
of councillors will be the same in all boroughs, but 
the subsequent proceedings will in some respects differ 
in boroughs not divided into wards from those in 
boroughs which are so divided, it will be convenient 
to arrange the subject-matter of this chapter under 
different heads ; and we propose to set forth in the 
first place, the provisions of the Nomination Act, 
which applies to all boroughs, — then to show how, 
in the event of more than the required number of 
councillors being proposed, the election will be con- 
ducted, and then to give a succinct statement of the 
law with respect to Extraordinary Vacancies, Qualifica- 
tions, Disqualifications, Bribery, Acceptance or Resig- 
nation of Office, and other questions relating to coun- 
cillors. 



1. Nomination Act, (22 Vict. ch. 35.) 

Notice of Election.] Seven days at least, (t. e. 
clear days) before the day fixed for the election of 
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any (b) councillor or councillors, the town clerk shall 
prepare, sign, and publish (e) a notice in the Form 
contained in Schedule (B.) to this Act annexed, or to 
the like effect, by causing the same to be placed on 
the dodr of the town-hall, and in some other conspi- 
cuous parts of the borough or ward for which any 
such election is to be held. (22 Vict. ch. 35, 8. 5.) 

Nominations.] At any election of councillors to be 
held for any borough or ward any person (d) entitled 
to vote may nominate for the office of councillor him- 
self (if duly qualified), or any other person or persons 
so qualified (not exceeding the number of persons to 
be elected for the borough or ward, as the case may 
be,) and every such nomination shall be in writing, 
and shall state the christian names and surnames of 
the persons nominated, with their respective places of 
abode and descriptions, and shall be signed by the 
party nominating, and sent to the town-clerk at least (<?) 
two whole days (Sunday excluded) before the day of 
election ; and the town-clerk shall at least one whole 



(b) The provisions of this (d) The nominator must be 
Act apply to the election of au- entitled to vote in the ward for 
ditors and assessors. (See 82 which the candidate is nomi- 
& 33 Vict. ch. 66, s. 6, in Ap- nated. (R. v. Parkinson, 82 
pendix.) J. P. 244.) 

(c) This notice requires (a) The town-clerk has no 
nominations to be delivered to discretion to require the de- 
the town-clerk by a given day, livery of the Papers at an 
such day being at least two whole earlier period than two whole 
days (Sunday excluded,) be- days before the election. {B.y. 
fore the day of election. If the Glover, 16 L. T. (N.S.) 289.) 
day of election is on Tuesday Everynominalionmustbesentto 
the 28th, the notice must be the town-clerk, so that the same 
published by Monday the 20th, shall be received in his office 
the nominations delivered to before five o'clock in the after- 
the town clerk by Friday the noon of the last day on which 
24th, and published by the any such nominations may by 
town clerk on Saturday the law be made. (32 & 33 Vict. 
26th. ch. 66, s. 7.) 
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« 

day (Sunday excluded) before the said day of election 
cause the christian names and surnames of the per- 
sons so nominated, with such statement of their re- 
spective places of abode and descriptions, and with 
the names of the party nominating them, respectively 
to he printed and placed on the door of the town-hall, 
and in some other conspicuous parts of the borough or 
ward for which such election is to be held ; (Id. s. 8 ;) 
and any Nomination Paper may be in the form con- 
tained in the Schedule to this Act annexed, or to the 
like effect ; and the town-clerk shall provide so many 
Nomination Papers as may be required, and, at the 
request of any person entitled to nominate, shall fill 
up a Nomination Paper in due form : provided never- 
theless, that such Paper shall be signed by the person 
nominating. (Id. s. 7.) 

Election.] At any Election of Councillors for any 
borough or ward : 

1. If the number of persons so nominated shall 

exceed the number to be elected, 
The councillors to be elected shall be elected 
from the persons so nominated, and from 
them only. 

2. If the number of persons so nominated shall be 

the same as the number to be elected, 

Such persons shall be deemed to be elected ; 
and the mayor or alderman and two asses- 
sors, as the case may be, shall publish a 
list of the names of the persons so elected, 
not later than eleven of the clock in the 
morning of the said day of election : 

3. If the number of persons so nominated shall be 

less than the number to be elected, 
Such persons shall be deemed to be elected ; 
such of the retiring councillors highest on 
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the poll at their election, or, if the poll 
were equal, or there were no poll, such as 
shall be nominated by the mayor, shall be 
deemed to be re-elected to make up the 
number required to be elected : aud the 
mayor or alderman and two assessors, as 
the case may be, shall publish a list of the 
names of all the persons so elected respec- 
tively, not later than eleven of the clock 
in the morning of the said day of election : 
4. If no persons be so nominated, 

The retiring councillors shall be deemed to 

be re-elected, and the mayor or alderman 

and two assessors, as the case may be, 

shall publish a list of tbe names of all the 

persons so elected, not later than eleven of 

the clock in the morning of the said day 

of election. (Id. s. 8.) 

Personation.] If, pending or after any election 

of councillors, auditors, or assessors, any person shall 

personate or induce (/*) any other person to personate 

any person entitled to vote at such election, or whose 

name is on the burgess roll then in force, or falsely 

assume to act in the name or on behalf of any person 

so entitled to vote, or wilfully make a false answer to 

any of tbe questions mentioned in section (g) eighteen 



(/) The offence Is complete Hague, L. T. (N.S.) 648.; 

when the personator hands in Under the 14 & 15 Vict. eh. 

the Voting Paper to the pre- 105, s. 3, personation at the 

siding officer ; and it is imma- election of guardians, where 

terial that he answers " no " the party personated is dead, is 

when questioned whether he is not an offence. (See Whiteley 

the voter. The conviction for v. Chappell, 33 J. P. 244.) 

inducing any other person to (g) This is an error, there 

personate need not set out the being no such section in the 

means of inducement. (i2. t. Act. The questions which can 
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of this Act, lie shall for every such offence be liable 
on conviction before two justices in petty sessions, to 
be imprisoned in the common gaol or house of correc- 
tion for any period not exceeding three months, with 
or without hard labour. {Id. $. 9.) 

Forging Papers.] If before, pending, or after 
any election of councillors, auditors, or assessors, any 
person shall wilfully fabricate, in whole or in part, 
alter, deface, destroy, abstract, or purloin, any Nomi- 
nation or Voting Paper after the same shall have been 
duly filled up, he shall for every such offence be 
liable, on conviction before two justices in petty sea* 
sions, to be imprisoned in the common gaol or house 
of correction for any period not exceeding three 
months, with or without hard labour. {Id. s. 10.) 

Bribery.] If any person at any election of mayor, 
councillors, auditors, or assessors for any borough 
shall be guilty of Bribery, he shall for every such 
offence forfeit the sum of forty shillings to any person 
who shall sue for the same in the county court, with 
full costs of suit ; and "any person offending in any 
case in which, under the Act or Acts for the time 
being in force with respect to the election of members 
to serve in parliament for boroughs in England and 
Wales, the name of the offender may be expunged 
from the list of voters, being lawfully convicted 
thereof, shall for the term of six years be disabled to 
vote in any election in such borough, or in any muni- 
cipal or parliamentary election whatever, in any part 
of the United Kingdom (7t), and shall for such term be 



be put to a voter are contained county court for Bribery at a 

in the 34th sect, of 5 & 6 municipal election does not 

WilL 4, ch. 76. This being the create a six years' disability to 

case, a question arises whether hold any municipal office. (S. 

a conviction for a false answer v. Wray, 12 L. T. (N. S.) 270.) 

could be sustained. This decision seems to be at 

(A) A conviction in the variance with the intention of 

F 
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disabled to hold, exercise, or enjoy any office or fran- 
chise to which he then shall or at any time afterwards 
may be entitled as a burgess of such borough, as if 
such person were naturally dead. (Id. *. 1 L) And 
the word " Bribery " shall include anything committed 
or done before, at, after, or with respect to the election 
of any mayor, councillors, auditors, or assessors, 
which, if committed or done before, at, after, or with 
respect to any election of any member to serve in pais 
liament, would render the person committing or doing 
the same liable to any pains, penalties, forfeitures or 
conviction for Bribery, treating, (t) undue influence, 
corrupt practices, or (k) other offence, under any Act 
or Acts for the time being in force with respect to the. 



the Legislature. The 54th sec- on his behalf at any parliamen- 
tion of the Municipal Corpora- tary election for any borough 
tions Act,(see po*t,114,) also im- (except East Retford, Shore- 
poses a penalty of 602. on any ham, Cricklade, Much Wen- 
person having a right to vote lock, and Aylesbury,) to pay 
at a municipal election, com. any money on account of the 
mitting any of the offences conveyance of any voter to the 
there mentioned. poll, either to the voter him- 

(») As to what will consti- self or to any other person; and 
tute agency, or be treating, or any money so paid is thereby 
corrupt practice at a parlia- declared to be an illegal pay- 
mentary election, see 19 L. T. ment within " The Corrupt 
(N. S.) 615, 618, 676, 723, 729, Practices Prevention Act, 
and 766, Election Petition Cases; 1854." The payment of money 
and Bodmin Election, 20 L. T. for cabs, or other conveyances 
(N. S.) 989; and as to what for voters at a municipal elec- 
treating by a candidate at a tion will therefore, it is con- 
meeting of burgesses about an ceived, be an offence under the 
impending election was consi- 12th section of this Act. (See 
dered to be with a view to in- 17 & 18 Vict. ch. 102, 8. 2, as 
fluence the election, and was, to Bribery of parliamentary vo- 
therefore, deemed " a corrupt ters.) A promise that the voter 
practice" under "The Elemen- "should be remunerated for 
tary Education Act, 1870," see loss of time," was held to 
Tumbull v. Welland, 24 L. T. amount to bribery, in Simpso* 
(N. S.) 730. v. Yeend, W.N. 10th July, 1869; 

(k) By 30 & 31 Vict. ch. 102, see also Guildford Election, 19 

a. 36, it is rendered unlawful L. T. (N.S.) 729. 
for any candidate, or any one 
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election of members to serve in parliament for boroughs 
in England and Wales. (Id. s. 12.) 

Appeal.] Any person who shall think himself 
aggrieved by any conviction under this Act may 
appeal to the next quarter sessions of the peace for the 
county within which is situate the city or borough 
in which such conviction took place, first giving rea- 
sonable notice to the mayor and justice or justices of 
the peace, as the case -may be, of his intention so to 
do, and entering into recognizance to pay such costs as 
may be awarded against him. (Id. 8. IS.) 

Limitation of Time.] All proceedings for en- 
forcing any pains, penalties, forfeitures, or convictions 
under this Act shall be commenced within six calen- 
dar months from the time when the matter of such 
proceedings arose. (Id. s. 14.) 

Short Title and Extent.] This Act may be 
cited for any purpose as " The Municipal Corporation 
Act, 1859." (Id. s. 15,) and applies to every city, 
borough, and town Corporate specified in the Schedules 
to the Municipal Corporations Act, and to every Muni- 
cipal Corporation in England and Wales erected after 
the passing of that Act, and whether erected by 
charter under that Act or otherwise, and shall be con- 
strued and executed as if its provisions formed part of 
that Act, and the Acts from time to time in force 
amending or extending that Act. (Id. s. 16.) 



2. Election* in Boroughs, not divided into Wards. 

Before whom.] Where a borough is not divided 

into wards, the election is to be held before the mayor 

and assessors of the borough. (M. C. s. 32.) 

In case of the death, or absence, or other incapacity 

f 2 
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of the mayor at any election, the council are forth- 
with to elect one of the aldermen to execute all powers 
and duties of the mayor with respect to the election, 
in the place of the mayor, (M. C. s. 36.) 

Every assessor, as soon as conveniently may be 
after his election, is to appoint in writing a deputy, 
who is to act for him in case of his illness, or inca- 
pacity to act at any election, or any revision of the 
burgess lists. (1 Vict. ch. 78, s. 17.) 

The fact of the assessor being a candidate, will, it 
seems, be an " incapacity to act " at the election, so as 
to enable the deputy to officiate in his place. (See JR. 
v. White, 16 L. T. (N. S.) 828, p. 117, post.) 

If an extraordinary vacancy shall happen in the 
office of assessor, and at the same time a vacancy ^hall 
exist or arise in the office of councillor, which cannot be 
legally filled up before the vacant office of assessor has 
been or can be by law filled up, the election to supply 
such vacant office of councillor shall be held before 
the alderman of the ward, or the mayor, where the 
borough is not divided into wards, the continuing 
assessor, and such burgess (not being a burgess repre- 
senting or enrolled on the burgess list for that ward, 
if the borough is divided into wards,) as the mayor 
shall by writing under his hand appoint. (32 & 33 
Vict, ch. 66, 8. 8.) 

Booths.] The mayor has power under the Munici- 
pal Corporation Act, s. 33, to cause polling booths to 
be erected, or to hire rooms for taking the poll for 
different parts of the borough, which may be situate in 
one place, or in several places, and may be divided and 
allotted into compartments as shall seem to him most 
convenient 

The mayor is required to appoint a clerk to take the 
poll at each compartment, and shall cause to be affixed 
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en the most conspicuous part of each of the said booths 
the names of the parts for which such booth is respec- 
tively allotted ; and no person shall be admitted to 
vote at any such election except at the booth allotted 
for the part wherein the house, warehouse, counting 
house or shop (or " other building/ 9 see M. F. s. 1,) 
occupied by him as described in the burgess roll may 
be; but in case no booth shall happen to be provided 
for any particular part as aforesaid, the votes of the 
persons voting' in respect of property situate in any 
part so omitted may be taken at any of the said booths ; 
and public notice of the situation, division, and allot- 
ments of the different booths shall be given two days 
before the commencement of the poll by the mayor ; 
and in case the booths shall be situated in different 
places, the mayor may appoint a deputy to preside at 
each place; provided also, that no election shall be 
holden under this Act in any borough in any church, 
chapel, or other place of public worship. (M. G. s. 33.) 

Time of Poll.] The voting at the election is to 
commence at 9 a.m., and finally to close at 4 p.m. (M. 
C. s. 32), or it may be closed earlier, if one hour shall 
have elapsed without a vote having been tendered, 
unless any voter shall have been prevented during the 
last hour from coming to the poll by any riot, violence, 
or other unlawful means, of which notice shall have been 
given to the returning officer. (1 Vict. ch. 78, s. 18 ) 

Voters.] The right of election is vested in the 
burgesses whose names appear on the burgess roll; 
(M. C. s. 29 ;) and every voter is entitled to vote for as 
many persons as there are councillors to be chosen 
at that election; (M. C. s. 32;) and if a burgess votes 
for more persons than are to be chosen, his votes are 
thrown away. (22. v. Leeds, 7 A. & E. 963.) 

Mode of Voting,] The method of voting is for 
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the voter to deliver to the presiding officer a voting 
paper, containing the christian names and surnames of 
the persons for whom he votes, with their respective 
places of abode and descriptions, previously signed 
with the name of the voter, and the name of the street, 
lane, or place where the property for which he appears 
to be rated on the burgess roll is situated. (M. G. s. 32.) 

The voting paper may be signed by the voter by his 
surname, and the initial letter of his christian name. 
(R. v. Avery, 21 L. J'. Q. B. 428; see also R. v. 
Hartlepool, 21 L. J s Q. B. 71, where the signature to 
a claim thus signed was held to be sufficient.) But in 
R. v. Bradley f 3 L T. (N. S.) 853, it was held that 
the christian name of the candidate must be written 
either in full, or with a known and well understood 
contraction (as Wm. for William), the court consider- 
ing that the 32nd section, which uses the words "chris* 
tian names and surnames" of the persons voted for, 
required a greater degree of particularity than in the 
signature of the voter, who is required to sign his 
" name " only. This refined distinction, however, no 
longer exists, it having been held in the recent case of 
R. v. Plenty, 20 L. T. (N. S.) 621, and 33 J. P. 533, 
that the description of a candidate by his initials only 
as " E. P. Plenty " is sufficient, that at the worst it 
was only a misnomer; and that the word "misnomer" 
in the 142nd section of the . Municipal Corporation 
Act was wide enough to cover the faulty indication 
of the christian name by means of the initials, and 
cured by that section. 

The signature of the voter must be connected with 
the name of the street or other place in which the pro- 
perty for which he appears on the burgess roll to be 
rated is situate. (R. v. Tart, 32 L. T. 314, and 28 
L. J. Q. B. 173.) 
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An inaccurate description of the qualifying property 
in a voting paper, if it be such as to be commonly 
understood, will be cured by the 142nd section of the 
Municipal Corporation Act. (R. v. Spratley, 27 L. 
T. 102, and 6 E. & B. 363.) 

Questions at Poll.] No inquiry is to be permitted 
at the election as to the right of any person to vote 
as a burgess, except the following questions, which the 
presiding officer, if required to do so by two burgesses 
entitled to vote, is to put to the voter at the time of 
delivering in his voting paper, and no other : 

" Are you the person whose name is signed as A. B. 
to the voting paper now delivered in by you? 

"Are you the person whose name appears as A. B. 
on the burgess roll now in force for this borough, being 
registered therein as rated for property described to 
be situated in — ? 

" Have you already voted at the present election ? " 
(M. C. s. 34). 

If the presiding officer should ask any other question 
than the foregoing from a corrupt motive, the court of 
Queen's Bench will, it seems, grant a criminal informa- 
tion against him. (Arn. 124.) 

If any person shall wilfully make a false answer to 
any of these questions, he may be indicted for a mis- 
demeanor (M. G. s. 34. See B. v. Dodsrvorth, 8 
C. & P, 218.) 

3. Elections in Boroughs divided into Wards. 

Before whom.] Where a borough is divided into 
wards (a), the election is to take place before the 

(a) Certain large boroughs, divided into wards. Theboun- 
included in Schedule A., were by daries of the wards, and also the 
the Municipal Corporations Act number of councillors for each 
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alderman whom the councillors chosen in each ward 
shall yearly appoint in that behalf, and before the two 
assessors of such ward. (M. C. s. 43.) 

In case of the illness or incapacity to act of any 
alderman at any election, the mayor may appoint 
another alderman to act in his room during such illness 
or incapacity, (1 Vict. ch. 78, s. 16.) 

Where the number of aldermen in any borough 
does not exceed the number of wards, the mayor shall, 
in case of the illness or incapacity of the alderman, 
appoint a councillor, (not being a councillor represent* 
ing or enrolled on the burgess list for the ward within 
which the election is to take place), to preside at such 
election. (16 & 17 Vict, ch, 79, s. 10.) 

Proceedings.] The proceedings at ward elections 
are to be conducted in the same manner as at elections 
of councillors for a borough not divided into wards ; 
and the alderman and assessors of the ward have the 
same powers as to ward elections as the mayor and 
assessors for the whole borough, if not divided, into 
wards. (M. C. s. 43.) 

As the mayor of a borough not divided into wards 
may, under the 33rd section of the Municipal Corpora- 
tion Act, appoint several polling places and poll-clerks, 
and a deputy to preside at each place, and as the 
alderman and assessors have the same powers in ward 
elections as the mayor and assessors at elections for 
the whole borough, they will, it is conceived, have 



ward were determined by the Tict. ch. 65, b. 4, that when 

barristers appointed to revise any borough containing less 

the burgess lists at the first re- than four wards shall thereafter 

vision. (M. C. 88. 39, 40, 41.) be divided intoa greater number 

Power to alter the wards is of wards, the qualification for 

given to Her Majesty in Council an alderman or councillor shall 

by 22 Vict. ch. 35, ss. 1 to 4, not be increased or altered, 
but it is provided by 32 & 33 
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power to appoint two or more polling places in their 
ward, if the number of voters is sufficiently large to 
require them so to do, and a poll-clerk and deputy for 
each place. (See 33 J. P. 238.) This course is in 
many cases essential to enable the burgesses to poll 
within the prescribed time, and, by affording proper 
facilities for access to the poll, to prevent any interrup- 
tion of the public peace. 

In ward elections, burgesses are entitled to vote in 
that ward in which the property for which they appear 
to be rated on the burgess roll is situated; (M. C. s. 44;) 
and if a burgess is rated for distinct premises in two 
or more wards, he will be entitled to be enrolled and 
to vote in such one of such wards as he may select, 
but not in more than one. (M. C. s, 44.) 

No time is fixed by the Act within which a burgess 
is to make such selection. The proper time for making 
it is at the revision of the burgess lists. (R. v. 
Cambridge, 28 L. J. Q. B. 10.) The usual course is 
for the burgesses having more than one qualification 
to send a written notice of their selection to the 
revising court. When this is not done, the practice 
in some boroughs is to leave the name of the burgess 
on the ward where he resides, and to strike his name 
out of the other lists. In other boroughs the practice 
is stated to be (see Rawl. 75,) to summon the parties 
before the Revising Court to make their selection. If 
it should happen that the name remains on the burgess 
roll for two or .more wards, the selection will be made 
by the vote. (See -B, v. Morton, 4 Q. B. 146 > and 
Arn. 127.) 

4. Proceedings subsequent to Election. 

Result of Election.] When the election : s con 

eluded, the mayor and assessors, or aldermen and 

f 3 
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assessors (as the case may be,) are, in case of a contest, 
to examine the voting papers, and to declare the 
result. If there shall not be any contest, the result is 
declared in the manner prescribed by the Nomination 
Act of 22 Vict. ch. 85, s. 8. (Ante, p. 95.) 

The duty of the returning officer is purely minis- 
terial, and they are not, it seems, required to notice 
whether the persons elected are qualified or not, or 
even whether their names are on the burgess roll — 
this (to use the homely words of Pattison, J., in K. 
v. Ledgard 7 8 A. & E. 545,) " is no business of theirs." 

Equality of Votes.] In case of an equality of 
votes, the mayor and assessors* or any two of them, or 
in ward elections the alderman and assessors, or any 
two of them, shall name from those who have an 
equality of votes, so many as shall be necessary to 
complete the requisite number of persons to be chosen, 
(M. C. s. 35.) 

Voting Papers.] The mayor is to cause the voting 
papers to be kept in the office of the town-clerk lor six 
calendar months at the least after the election, (M. C. 
s. 85.) The 1 Vict, ch, 78, s. 14, directs that the 
voting papers at the election of aldermen shall be kept 
among the (b) records of the borough, and this is the 
proper course as to voting papers for councillors. 

Any burgess may inspect the voting papers of any 
year on payment of one shilling. (M. C. s. 85.) The 
•town-clerk is not, it seems, compellable to allow two 
burgesses to inspect the voting papers at the same 
time, or to give more than one of the papers to one 
person at the same time ; but he is bound to allow any 



(b) As to the evidence neces- papers. (See JR. v. Ledgard, 
sary on a trial of a writ of quo 8 A. & E. 535, and Am. 149.) 
warranto to identify the voting 
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burgess who brings a list of his own to compare it with 
the papers produced, and to mark it according to what 
he finds there. (B. v. Arnold, 4 A, & E. 657, and 
R. v. Blagg, 10 Jur. 983.) 

Publication.] If there shall have been a poll, the 
mayor, or in boroughs divided into wards, the alder- 
man and assessors are to publish a list of the persons 
elected not later than two o'clock in the afternoon of 
the day next but one following the day of election, 
unless such day be Sunday, and then on the Monday 
following; (M. C. 8. 35 ;) but if there shall not have 
been a contest, then under the Nomination Act of 22 
Vict. ch. 35, 8. 8, the notice must be given not later 
than Eleven o'clock on the morning of the day of elec- 
tion. (See p. 96, ante.) 

Where the publication was duly made after a con- 
tested election, and after two o'clock, the returning 
officer discovered a supposed error in counting the 
votes, and signed and published a second list, it was 
held that such second publication was invalid, and that 
the party whose name was first published was duly 
elected. (JR. v. Leeds, 11 A. & E. 512.) 

Where the publication had not been made on the 
right day, the court of Queen's Bench held that they 
had no authority to grant a mandamus to make the 
publication, and to swear in the party whose name 
ought to have been published as having been duly 
elected. (Re Carmarthen, Q. B., M. T. 1845, and 
Am. 150.) 

If the election of any corporate officer should not 
take place on the appointed day, it may be held upon 
the following day, unless it should be Sunday, and 
then on the Monday following ; (1 Vict. ch. 78, s. 25 ;) 
and if from any cause the election of a corporate officer 
shall not have taken place on the day or within the 
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time limited by the statute, or if an election after- 
wards becomes void by default or accident, the court 
of Queen's Bench may award a mandamus in the same 
manner as under the 11 Geo. 1, ch. 4, in the event of 
there being- no election. (Id. s. 26.) 

The court will also grant a mandamus to proceed to 

an election, although one may have taken place de 

facto, if it appears to have been merely colourable, or 

otherwise void. (See JR. v. Winchester, 7 A. & E. 

215, and R. v. Leeds, 7 A. & E. 964.) 

Double Election.] If a person is elected a coun- 
cillor or assessor for more than one ward, he is to 
choose within three days after notice thereof, for which 
ward he will serve ; and in default of his doing so, 
the mayor is to declare for which ward he shall serve. 
(M. C. s. 46.) 

5. Vacancies. 

Extraordinary.] In the event of any extraordi- 
nary vacancy occurring in the office of councillor, the 
mayor, or, if the vacancy takes place in a borough 
divided into wards, then the alderman of the ward, is 
to fix a day on which a fresh election is to take place, 
not being later than ten days after the vacancy; 
(M. C. s. 47 ;) now not later than ten days after 
notice shall have been given to the mayor or town- 
clerk by any two burgesses. (See 16 & 17 Vict, 
ch. 79, s. 11.) 

The election is to be conducted in the same manner 
as already stated in the case of an ordinary election, 
and the person elected at such occasional election is 
to remain in office until the time at which the person 
in whose room he was chosen would regularly have 
gone out of office ; but he will be capable of re-election, 
if duly qualified. (M. C. s. 47.) 
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In every case in which more than one extraordinary 
vacancy has to be supplied in this manner, the coun- 
cillor elected by the smallest (z) number of votes shall 
be taken as elected in the room of the party who would 
regularly have first gone out of office ; and the coun- 
cillor elected by the next smallest number in the room 
of him who would have next gone out of office, and so 
with respect to the others. (1 Vict. ch. 78, s. 11, and 
Rawl. 842.) It is, however, undesirable to appoint 
the election on the occasion of two extraordinary 
vacancies on the same day. 

If an election is held to supply ordinary and extra- 
ordinary vacancies at the same time, (a course not to 
be recommended,) care must be taken to preserve a 
distinction between the two classes of candidates 
throughout the whole proceeding ; Pattison, J., say- 
ing, in i2. v. Rowley, 3 Q. B. 148, that an elector may 
give votes for all the candidates on the same paper, 
only making the proper distinction as to the vacancies 
to be supplied; but on the hearing of a writ of error 
in the Exchequer Chamber several of the judges ex- 
pressed a strong opinion that councillors to fill occa- 
sional and regular vacancies ought not to be chosen 
at one and the same election. (Rowley v. The Queen, 
6 Q. B. 668.) 

6. Qualifications of Councillors. 

Qualifications.] The qualifications for an alder" 
man or councillor are under the 28th section of the 
Municipal Corporation Act, as follows : 

1. Being entitled to be on the burgess list of the 
borough ; (M. C. s. 28 ;) and under 32 & 33 Vict. 

(z) It is doubtful whether the or whether the first part is re- 
11th section of the 1 Vict. ch. trospective and the other part 
78, is not entirely retrospective, prospective. 
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eh. 55, s. 3, any occupier who shall be rated as re- 
quired by that Act shall be entitled to be elected a 
councillor or alderman, if resident within fifteen miles 
of the borough, although by reason of his residence 
beyond seven miles, he is not entitled to be on the 
burgess roll, if he shall be (a) otherwise qualified to be 
on the burgess roll and to be elected a councillor or 
alderman. 

It is not required by the Municipal Corporation 
Act that the party should be actually on the burgess 
list (or roll), but merely that he should be entitled to 
be so. The words " entitled to be on the burgess list " 
have been the subject of consideration in two cases, — 
1, in B. v. Dixon, 15 Q. B. 33, when it was held that 
a councillor who was on the burgess list at the time 
when he was elected, but whose name was in a subse- 
quent year omitted from the burgess list, and therefore 
not on the burgess roll, was qualified to act as mayor ; 
and, 2, in Whalley v. Bramwell, 15 Q. B. 775, when it 
was held that a householder who retained the necessary 
qualifications of occupation and rating, but whose 
name had been improperly expunged from the bur- 
gess list by the mayor and assessors, was entitled to 
be on the list within the meaning of the section, and 
qualified to act as councillor. The right to be on, 
and not the fact of being on the list constitutes the 
qualification. 

2. Possessing real or personal estate or both, to the 
following amount : 

In boroughs divided into four or more wards, 1000&, 



(a) The overseers are re- the third section of the Muni- 
quired to make out a sepa- cipal Franchise Act, and which 
rate list of such occupiers as is to be revised in like manner 
are qualified to be elected coun- as the burgess list, 
cillors or aldermen by virtue of 
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or being rated to the poor rate upon the annual value 
of not less than 30/. 

In boroughs divided into less than four wards, or 
not divided into wards, 500Z., or being rated to the 
poor rate upon an annual value of not less than 15/. 
(M. C. s. 28.) 

The words "annual value" mean rateable value, 
and not the gross estimated rental. (See Baker v. 
March, 19 J. P. 117.) 



7. Disqualifications of Councillors. 

Disqualifications.] The disqualifications are as 
follows : — 

1. Being in holy orders, or the " regular minister" 
of any dissenting congregation. (M. C. s. 28.) 

Persons who occasionally preach, or temporarily 
supply a vacancy, but are not the stated ministers of a 
dissenting place of worship, would not come within 
the disqualification. The words of the section point to 
a person who is not merely a clergyman of the dis- 
senting body, but to one who is de facto the minister 
of a congregation in a position analogous to that of 
a beneficed clergyman. The appointment should, it 
seems, be one of a permanent character, incompatible 
with the performance of the duties of a town coun- 
cillor. (See R. v. Oldham, 33 J. P. 437.) 

2. Holding any office (b) or place of profit, other 
than that of mayor, in the gift or disposal of the 

(&) A councillor or alderman holding any office of profit in the 

cannot be appointed or continue gift of the council, but the jus- 

as clerk to the justices, but a tices cannot continue him in his 

clerk to the justices may be office. (M. C. s. 102.) 
elected a councillor, he not 
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council, (M. C. s. 28,) such as that of town-clerk or 
treasurer, (s. 58), or registrar of a court of record, 
(s. 119,) or surveyor, or other office of profit. 

The office of sheriff is not to be deemed an office of 
profit, so as to create a disqualification. (5 & 6 Vict, 
ch. 104, s. 8.) 

It does not appear that the partner of a person 
holding a place of profit is disqualified, unless .he is 
personally interested in the profits of the appointment. 

tt. Having directly or indirectly, by himself or his 
partner, any share or interest in any contract (b) 
or employment with, by, or on behalf of the council, 
(M. C. s. 28.) 

It is, however, provided by the 28th section of the 
Municipal Corporation Act, that no person shall be 
disqualified by reason of his being a proprietor or 
shareholder of any company which shall contract with 
the council for lighting, or supplying with water, or 
insuring against fire any part of the borough ; and by 
32 & 88 Vict. ch. 55, s. 5, it is enacted, that no 
person shall be deemed to have had or to have an 
interest in a contract or employment with, by, or on 
behalf of the council of any borouph by reason only of 
his having had or having a sbare or interest in any 
railway company, or in any company incorporated 
by Act of Parliament or by royal charter, or under 
"The Companies Act, 1862;" and that no councillor, 
alderman, or mayor in any municipal corporation 
shall be deemed to have been or to be disquali- 
fied to be elected, or to be such councillor, alderman, 
or mayor by reason only of his having had or having 
any share or interest in any railway company or in 



(b) See also 1 Vict. ch. 78, for building or repairing the 
s. 39, as to a corporate officer borough gaol, 
being interested in a contract 
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any company incorporated by Act of Parliament or 
royal charter, or under " The Companies Act, 1862/' 
bat that all elections of councillors, aldermen, or mayors 
as aforesaid shall be deemed and taken to have been 
and to be valid, notwithstanding- any such share or 
interest. 

With respect to newspaper proprietors, it is enacted by 
15 Vict. cb. 5,s. 1, that no person shall be deemed to have 
an interest in a contract or employment by reason only 
of his having a share or interest in any newspaper in 
which any advertisement relating to the affairs of the 
council or borough may be inserted. This provision 
will not allow the proprietors of newspapers to enter 
into contracts for printing or for supplying sta- 
tionery or other articles. 

To prevent the inconvenience which resulted from 
the strict interpretation of the words ''contract or 
employment" in the cases of R. v. York, 2 Q. B. 847, 
and Simpson v. Ready, 12 M. & W. 736, in which it 
was held that they are not confined to such contracts 
only as partake in some degree of the nature of employ- 
ments, as a contract for work, or the furnishing of 
supplies, but are to receive their ordinary legal construc- 
tion, the statute of 5 & 6 Vict. ch. 104, was passed. 
By this Act (s. 1) it is enacted that the word " con- 
tract" shall not extend or be construed to extend to 
any lease, sale, or purchase of any lands, tenements or 
hereditaments, or to any agreement for any such 
lease, sale, or purchase, or for the loan of money, or to 
any security for the payment of money. 

To guard against abuse it is however provided by 
the second section that it shall not be lawful for any 
member of the council of any borough to vote or take 
part in the discussion of any matter before the council, 
in which he shall, directly or indirectly, by himself or 
his partner or partners, have any pecuniary interest. 
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A member of a council contracting to supply articles 
to a person who is under a contract on his own account 
to do work or supply materials, as, for instance, iron 
rails to the council, has not an interest in a contract 
within the meaning of this section, if they are supplied 
in the ordinary course of business ; (see Le Feuvre 
v. Lankester, 8 E. & B. 530;) but if it should appear 
that there was any previous concert or arrangement 
between the contractor and a councillor that the latter 
should have the benefit of the contractor's custom in 
supplying goods for the performance of the contract, 
this would, it is conceived, be a disqualification. 

It may be observed, that if the contract shall have 
been executed, the mere fact of the money not having 
been paid at the time of the election of a councillor, will 
not cause a disqualification. (See Royee v. Birley y 
Q. B. 6th May, 1869. 

An invoice of goods is evidence from which a jury 
may infer that the defendant was concerned or par- 
ticipated in a contract. (See Nicholson v. Fields, 7 
H. & N. 810.) 

4. Being Guilty of Bribery. 

Under the Municipal Corporation Act, s. 54, it is 
enacted, that any person convicted of bribery (as 
thereby defined) shall for ever be disabled to vote 
in any election, in the borough, or in any parliamen- 
tary or municipal election in any part of the kingdom, 
and be disabled to hold any office or franchise to which 
he then 'shall or at any time afterwards may be entitled 
as a burgess. The party is also liable (a), on conviction, 
to a penalty of 502., recoverable in one of the superior 



(a) The 55th section in- the election, and previous to his 

demnifies any offender from conviction, discover any person 

penalties and disabilities, if he so offending, so that he shall be 

shall within twelve months after convicted of the offence. 
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courts, such action to be commenced within two years 
after the commission of the offence. (M. C. ss. 54, 56.) 

The offence of bribery is defined by the 54th 
section to consist in asking or taking any money or 
other reward by way of gift, loan, or other device, or 
agreeing or contracting for any money, gift, office, 
employment, or other reward whatever to give or for- 
bear to give his vote at any election of mayor, coun- 
cillor, auditor, or assessor; or (by himself or any 
person employed by him,) by any gift or reward, or 
any promise, agreement, or security for any gift or 
reward, corrupting or procuring, or offering to corrupt 
or procure any person to give or forbear to give his 
vote in any such election. 

The corrupt employment of a voter in hauling stone 
at certain hire, is a reward within the meaning of the 
Act; {Harding v. Stokes, 1 M. & W. 354; see also 
R. v. Thwaites, 1 E. & B. 704 ;) and it has been held 
under the Parliamentary Bribery Act of 2 Geo. 2, 
ch. 24, that by giving money to a voter to induce him 
to vote, the offence of corrupting is complete, although 
the voter did not give his vote in the manner bar- 
gained for, and might never have intended to do so. 
{Henslon? v. Faweett, 8 A. & E. 51.) 

Under the Municipal Corporation Act, the mere 
offering a bribe, although it is not accepted, may be an 
offence, and it is a question for the jury whether there 
was a complete agreement or not {Harding v. Stokes, 
2 M. & W. 283.) 

In addition to the provisions contained in the Muni- 
cipal Corporation Act with respect to bribery, the 
offences of bribery and personation are punishable 
under the Nomination Act of 22 Vict. ch. 35, ss. 9, 
10, 11, and 12, and which will be found in a previous 
part of this work (see ante, p. 07). In an action 
brought under the 11th section of this Act, it was 
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held (Simpson v. Yeend, W, N., 10th July, 1869) that 
a promise of remuneration for loss of time was bribery 
within the meaning of that section. (See Guildford 
Election, 19 L. T. (N. S.) 729.) 

9. Other Disqualifications. 

Bankruptcy. J A bankrupt is not disqualified from 
being elected a councillor, but if, whilst holding the 
office of mayor, alderman, or councillor, any person 
shall be declared bankrupt, or apply to, or take the 
benefit of any Act for the relief of insolvent debtors, 
or shall compound by (a) deed with his creditors, he 
shall thereupon immediately become disqualified, and 
cease to hold such office, (B. v. Chitty 7 5 A. & E. 609,) 
although he may be re-elected upon obtaining his cer- 
tificate, or paying his debts in full, if otherwise quali- 
fied. (M. C. s. 52.) 

Absence.] If a councillor shall be absent from the 
borough for more than six calendar months at one and 
the same time, (unless in case of illness,) he will 
become disqualified, and cease to hold his office, and 
be liable to the same fine as if he had refused to accept 
the office. (M. C. s. 52.) 

Procedure.] After any of the above mentioned 
causes of disqualification, the council is forthwith to 
declare the office to be void, and signify the same by 
notice in writing under the hands of three or more of 
the council, countersigned by the town-clerk, and 

(a) By the 21st section of dared bankrupt, or having 

"The Debtors Act, 1869," compounded by deed with their 

(32 & S3 Vict. ch. 02,) it is creditors, shall extend to every 

enacted, that the provisions of arrangement or composition by 

the 52nd and 53rd sections of a mayor, alderman, or coun- 

the Municipal Corporations Act cillor with his creditors under 

as to the disqualification of the Bankruptcy Act, 1869, 

mayors, aldermen, and town whether the same is made by 

councillors, by having been de- deed or otherwise. 
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affixed in some public place within the borough, and 
thereupon the office will become void. (H. C. s. 52, see 
R. v. Oxford, 6 A. & B. 349, and R. r. Leeds, 7 
A. & E. 963.) 

Returning Offiok.) Tbm mayor i# disqualified 
from being elected a councillor of any borough for 
which he, with the assessors, is returning officer; (R. v. 
Oweniy 33 L. T. 257 ;) but the council may, under the 
Municipal Corporations Act, s. 36, elect one of the 
aldermen to execute the powers and duties provided 
by the Act with respect to elections, in the place of 
the mayor, if he should be dead, absent, or otherwise 
incapable to act ; and in JZ, v. White, 16 L. T. (N. S.) 
828, and 31 J. P. 595, it was held that the fact of 
the mayor being a candidate at the election, is an 
u incapacity to act" within the meaning of this 
section. 

10. Acting without being qualified. 

Penalties for acting, &c.] If any person shall 
act as mayor, alderman, councillor, auditor, or assessor 
without having made the declaration required by the 
50th section of the Municipal Corporation Act, or 
without being duly "qualified, or after he shall cease 
to be qualified, or shall have become disqualified to 
hold the office, he is liable to a penalty of 50Z., to be 
recovered by any burgess who shall sue for the same 
in any of the superior courts — such action to be com- 
menced within three calendar months after the com- 
mission of the offence. (M. C. s. 53.) 

No action can be brought unless the burgess bring- 
ing the same shall, within fourteen days after the 
offence, have served a notice in writing personally 
upon the party committing the offence, of his intention 
to bring such action. (M. C. 8. 53.) 
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If a party is actually enrolled on the burgess roll 
for the time being, he will not be liable to the penalty 
for acting, on the ground that he was not entitled to 
be on the burgess list of the borough. (6 '& 7 Will. 4, 
ch. 104, s. 7, see also B. v. Phippen, 7 A. & B. 966). 

11. Exemptions from Fine. 

Exemptions.] The 51st section of the Municipal 
Corporations Act enacts, that no person elected shall 
be liable to the fine for non-acceptance of office, who 
shall be disabled by lunacy or imbecility of mind, or by 
deafness, blindness, or other permanent infirmity of 
body. It also provides that every person above the 
age of sixty-five, or who shall have already served the 
same office or paid the fine for not accepting it within 
five years from his re-election, shall be exempt from 
accepting or serving the office if such exemption is 
claimed within five days after notice of the election ; 
and that no military, naval, or marine officer in the 
service of the Crown on full pay, nor any officer or 
other person employed and residing within any of 
Her Majesty's dockyards, victualling establishments, 
arsenals, or barracks, shall be compelled to accept any 
office or duty in any borough. (M. C. Act, s. 61.) 

Conscientious Objections. — The 8th section of 
the 6 &7 Will. 4, ch. 104, contains a proviso that no 
person enabled to make an affirmation instead of taking 
an oath shall be liable to any fine for non-acceptance 
of office in any borough by reason of his refusal on 
conscientious grounds to take any oath or make any 
declaration required by the Municipal Corporations 
Act, or to take upon himself the duties of such office. 
The Act does not prescribe any mode of notifying the 
objection to accept office, or of testing its sincerity. 
A statement or notification that the party entertains 
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such objection, will, it seems, be sufficient, unless in 
any proceedings for the recovery of the fine it can be 
satisfactorily proved that the party refused to accept 
office on other grounds. 

12. Miscellaneous Matters. 

Validity of Acts.] All acts and proceedings of 
any person actually in possession of the office of mayor, 
alderman, councillor, auditor, or assessor, are, notwith- 
standing disqualification or want of qualification, as 
valid and effectual as if such person had been duly 
qualified ; (M. G. Act, s. 53 ;) and no election is liable 
to be questioned by reason of any defect in the title or 
want of title in the presiding officer, provided he were 
at the time dejacto in possession of or acting in the 
office giving the right to preside, (1 Vict ch. 78, s. 1.) 
It is, however, provided that nothing contained in the 
Act shall prevent any election being set aside by 
reason of any fraud or any irregularity or defect other 
than as specified in this section. (Id.) 

Votes thrown away.] This may be a convenient 
time to consider briefly the doctrine of elections that 
are invalidated by the votes of the electors being 
thrown away ; which doctrine applies equally to the 
election of all other officers, besides councillors. 

The general rule (a) has been stated thus, see Arn. 
141 : — ''If a candidate for an office is ineligible at the 
time of the election by reason of any disqualification, 
and public notice of such disqualification is given at 
the election, all votes given for that candidate after 
such notice are thrown away, and if there are other 



(6) This rule has been to some extent modified by JR. ▼. 
Tewkesbury, p. 121, poet. 
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eligible candidates, the one who has the largest number 
of votes will be duly elected. (R. v. Hawkins, 10 
East, 210 ; 2 Dow. 124. See also R. v. Boscawen, 
cit. 2 Burr. 1021 ; Taylor v. Bath (Mayor), Cowp. 
587 ; R. v. Parry ; 14 East, 549 ; R. v. Hiorns, 7 
A. & E. 960; and R. v. Cloaks, 3 E. & B. 249.) 

If, however, the disqualification of the candidate 
who has the largest number of votes is capable of being 
removed, and is, in fact, removed before die other can- 
didate is sworn in, the title of the former becomes 
perfect. (R. v. Parry, 14 East, 549.) 

Tf the incapacity of a candidate is not announced till 
after the proceedings at the election have commenced, 
and votes have been taken, the votes given for the 
unqualified candidate before such announcement are 
not thrown away ; another candidate, therefore, whose 
votes upon the whole poll do not exceed in number 
those votes which were given for the unqualified can- 
didate before notice of his incapacity, will not be 
considered as duly elected. (R. v. Bridge, 1 M. & S. 
76.) 

With regard to the notice required, Lord Mansfield 
is reported to have said, (see R. v. Blissel — Rogers on 
Elections, 562,) " that if the disqualification is notorious 
it elects the other party ;" but it has been well 
remarked that the answer to this position appears to be 
that the disqualification, though notoriously existing 
before the poll, may have been got rid of at and even 
after its opening. The dictum in question, it is to be 
observed, is not to be found in another and probably 
more correct report of the same case. (Doug. 398.) 

In R.v. Hiorns, 7 A. & E. 960, a question was 
raised but not decided, whether, where a party was 
notoriously disqualified by statute at the time of the 
election, the votes given for him were thrown away, as, 
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where an assessor was elected a councillor, being dis- 
qualified from being so elected, by tbe operation of the 
15th section of the statute 1 Vict. ch. 78. (B. v. 
Derby, 7 A. & E. 419.) 

In the more recent case of 22. v. Tewkesbury, 18 L. 
T. (N. S.) 851, and 82 J. P. 580—769, the rule as to 
votes thrown awaj was very fully considered, and the 
decision of the court was, that the votes for a disqua- 
lified candidate will not be thrown away so as not to be 
taken into account, unless they are given with not 
only the knowledge of the fact which raises the objec- 
tion, but also of the legal consequences of the fact, i. e., 
the consequent disqualification. 

Acceptance of Office.] The 50th section of the 
Municipal Corporation Act enacts, that no person 
elected mayor, alderman, councillor, auditor or assessor 
shall be capable of acting as such (except for the pur- 
pose of administering the declaration), until he shall 
have made and subscribed before any two or more 
aldermen or councillors (who are authorized and 
required to administer the same to each other) a decla- 
ration that he accepts the office, and that he will duly 
and faithfully fulfil the duties thereof, and if qualified 
by estate, (and not by being sufficiently rated), that he 
is possessed of real or personal estate, or both, to the 
required amount. 

Every alderman who qualifies in respect of estate 
must once in every period of three years, if required 
in writing by two members of the council, renew the 
declaration as to such qualification* 

This section also provides that nothing contained in 
the Act shall dispense with the obligation to make the 
declaration enjoined by 9 Geo. 4, ch. 17 ; but this de- 
claration is no longer necessary. (See 29 Vict. ch. 22, 

s.l.) 

o 
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It was formerly the practice in many boroughs for 
aldermen and councillors to take the oath of allegiance 
on their acceptance of office, but " The Promissory 
Oaths Act, 1868," (31 & 32 Vict. ch. 72,) which gives 
the form of the oath of allegiance, and the list of 
officers required to take the same, does not mention 
aldermen or councillors. The only declaration, there- 
fore, now required from aldermen and councillors 
appears to be that of acceptance of office* In the case 
of the mayor, (who is ex officio a justice of the peaGe,) 
the oath of allegiance and also the judicial oath given 
in the Act of 1868 seem to be proper. 

The administering of the declaration is not a purely 
ministerial act ; and if a party elected as a councillor 
is known to be disqualified, the aldermen or the other 
councillors may, and it seems, ought to refuse to 
administer the declaration to him; and such a dis- 
qualification would be an answer to a mandamus to 
the aldermen or councillors on their refusal to ad- 
minister such declaration. (JR. v. Greene, 6 Jur. Q. B. 

777.) 

Where a borough officer has administered the de- 
claration to a person elected as councillor, he cannot 
afterwards be the relator in a quo warranto informa- 
tion against the party elected for exercising the office. 

(Id.) 

When a party elected to the office of councillor has 

made the requisite declaration, the office becomes full 
de facto, and the right to such office can be questioned 
only by a quo warranto, (i?. v. Winchester, 7 A. & 
E. 215.) 

By the 51st section of the Municipal Corporation 
Act, every person elected alderman, councillor, auditor, 
or assessor is bound, if duly qualified for the office, to 
accept the same by making and subscribing the decla- 
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ration of acceptance of office within five days after 
notice of his election, or to pay a fine, to be fixed by a 
bye-law of the council, not exceeding 502., in the case 
of alderman, councillor, auditor, or assessor, and not 
exceeding 1002. in the case of a mayor. 

The notice required must be a regular notice; such 
as that the party was actually present when his elec- 
tion was announced, or was apprised of the fact by 
some official authority. 

Where, therefore, a party was elected to a corporate 
office during his absence from the borough, and took 
the declaration within five days after his return, not 
having received notice of the election from any official 
source before his return, it was held sufficient ; although 
he had been previously made aware that he was 
elected, by family letters and the congratulations of 
friends whom he casually met. (J?, v. JPreece, 5 Q. 
B. 94.) 

It seems that if the council neglect to make a bye- 
law fixing the amount of fine in such cases, they may 
be compelled to do so by mandamus. (Am. 146.) 

If the fine is not paid, any justice having jurisdiction 
within the borough may, upon the application of the 
council, issue a distress warrant to recover the same. 
(M. C. s. 51.) 

The mode of proceeding would appear to be as fol- 
lows : the council to pass a resolution directing the 
town-clerk to make the application. The town-clerk 
to apply to a justice with an authenticated copy of the 
resolution under the hand of the ohairman ; the justice 
to summon the offender to show cause why a distress 
warrant should not issue, and, if no sufficient ground 
be shown, the warrant to issue. 

As the fine for resignation is the same as that for 

non-acceptance of office, it is desirable that in the case 

q 2 
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of aldermen or councillors, it should be small, if not 
nominal, to meet the case of their ceasing to be qua- 
lified or able to attend to the duties of the office, 
either from non-residence or other cause. A large fine 
would not be paid. In the borough of Leicester the 
fine in the case of a mayor is 302., of aldermen and 
councillors, Is., and of auditors and assessors (offices 
little sought after) 50Z. 

Gaol Contracts.] No councillor or other officer of 
a corporation can be interested, concerned, or employed, 
directly or indirectly, as an architect, builder, artist, 
mechanic, workman, merchant, trader, or otherwise, in 
any work done or materials supplied at any borough 
gaol or in any contract relating thereto ; and if any one 
holding such office shall be so interested, &c, he will 
thenceforward be disqualified from continuing to hold 
the same, and also from being thereafter elected or 
appointed to fill any corporate office within the 
borough. (1 Vict. ch. 78, s. 39. See Bawl.) 

Juries.] A councillor is exempt and disqualified 
from serving on any jury summoned within the borough, 
and exempt from serving on any jury for the county, 
wherein the borough is situate ; (M. G. s. 122 ;) and 
chartered exemptions are abolished ; (Id. s. 1 ;) but by 
the 16th and 17th Vict. ch. 79, s. 6, so much of the 
122nd section of the Municipal Corporation Act as 
exempts or disqualifies members of the council of a 
borough in which a separate court of quarter sessions 
is holden, from serving on the grand jury at the quar- 
ter sessions for such borough is repealed, as to 
boroughs not containing 12,000 inhabitants according 
to the then last census. 



CHAPTER XIII, 

Election and Duties of Aldermen* 

Time.] The election of aldermen is to take place on 
the 9th November in every third year, or if that day 
be a Sunday then on the following day. (M, C. 
ss. 25, 30.) 

If the election has not taken place on the appointed 
day, it may take place on the day following, in the 
same manner as in the case of the election of coun- 
cillors. (1 Vict. ch. 78, s. 25.) 

The election of mayor is required, (see M. C. s. 69,) 
to precede that of aldermen, and a prior election of 
aldermen on the same day is void. (11. v. M'Oowan, 
11 A, & E. 869.) 

One half of the number of aldermen are to go out 
of office on the day mentioned, every third year, being 
those' who have been aldermen for the longest time 
without re-election, (M. C. s. 26,) unless they have 
been elected to supply an extraordinary vacancy, in 
which case they will go out of office at the same time 
as the person in whose room they have been elected 
would have done in case no extraordinary vacancy had 
occurred. 

Any alderman going out of office may, if qualified, 
be forthwith re-elected. (M. C. s. 25.) 

The council, or the majority of the members pre- 
sent, are to elect the aldermen from the councillors, 
or from the persons qualified to be councillors; but 
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an alderman going out of office is not entitled to vote 
at the election of a new alderman. (M. C. 8. 26.) 

No person can be elected an alderman who is dis- 
qualified as a councillor ; and a person to be eligible as 
an alderman must be possessed of the same qualifica- 
tion; and he is subject to the same disqualifications as 
a councillor. (See pp. 109, 111, ante, and M. C. s. 28.) 

Mode of Election.] The method of electing 
aldermen is as follows : 

At a meeting of the council, every councillor entitled 
to vote may vote for any number of persons not ex- 
ceeding the number of aldermen to be chosen, by 
personally delivering at such meeting to the mayor 
or chairman of the meeting a voting paper containing 
the christian and surname of the persons for whom he 
votes, with their places of abode and descriptions, such 
papers being previously signed with the name of the 
member of the council voting; (1 Vict. ch. 78, 8. 14 ;) 
and the chairman is openly to read the same, and to 
deliver them to the town-clerk to be kept amongst the 
records of the borough. (Id.) 

The voting paper may be signed with the initial 
letter of the christian name of the voter, and the per- 
son voted for may be described by his surname, and 
the initial letter of his christian name. (See jR. v. 
Plenty, 20 L. T. (N. S.) 521, p. 102, ante.) 

It is not necessary that the aldermen to be elected 
should have an actual majority of the votes of the 
persons present, as it is provided by 16 & 17 Vict, 
ch. 79, s. 13, that the persons not exceeding the num- 
ber to be chosen having the greatest number of votes 
according to the voting papers, shall be declared by 
the mayor to be, and shall be thereupon duly elected 
aldermen. 

If a candidate is described in the voting paper as 
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of his place of business, instead of his place of abode, 
this is such a misdescription as will avoid his election. 
(R. v. Deighton, 5 Q. B. 896. See also JR. v. Coward, 
Q. B. 14 J. P. 68.) 

Equality of Votes.] In the case of an equality of 
votes the mayor or chairman is to have a casting vote, 
whether or not he may be entitled to vote in the first 
instance. (1 Vict. ch. 78, s. 14.) 

Stamp Duty.] The voting papers should have a 
penny stamp thereon, either impressed or adhesive, to 
prevent any question as to their being instruments 
"for the purpose of voting by any person entitled 
to vote at any (a) meeting," within the meaning of 
those words in 33 & 34 Vict. ch. 97. 

Outgoing Aldermen.] Although an alderman 
going out of office cannot vote at the election ; yet if 
an outgoing alderman shall have been elected mayor 
on the 9th November, and afterwards preside in that 
capacity at an election of aldermen, he is entitled to 
give a casting vote, though he cannot give an original 
vote. (R. v. Stanley, 11 A. & E. 869, 886.) 

An outgoing alderman may vote in the election of 
mayor, retiring from the council before the election of 
aldermen, and an outgoing alderman may be elected 
mayor, (R. v. Maddy, 11 A. & E. 869, 866,) and if 
he be so elected mayor, he will, it seems, continue in 

(a) The words (27 Vict. ch. 18) school boards, as they are not 

were at "any meeting of any instruments for voting at a 

body exercising a public trust," meeting y bat for delivery at the 

and were considered by the In- polling places. Voting by means 

land Revenue Office to extend of an unstamped paper subjects 

to voting papers for aldermen, to a penalty of 501., the vote 

The words of the present statute tendered will be void, and no 

are therefore more comprehen- voting paper can be stamped 

give, but do not extend to voting after execution. (See 33 & 34 

papers for councillors, auditors, Vict. ch. 97, s. 10*2.) 
or assessors, or for members of 
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office as any other mayor would do for a year, and 
until the succeeding mayor be appointed— thus tem- 
porarily increasing the number of the members of the 
council. So also if a councillor whose term of office 
expires on 1st November should be then mayor, he will 
continue to hold the office of mayor until his successor 
shall have been elected on 9th November, and have 
accepted office. 

Acceptance of Office.] An alderman (whether 
elected from the burgesses or councillors,) is required, 
before be acts, to make and subscribe a similar decla- 
ration to that made by a councillor ; and he is liable 
to the same penalty for acting without making the 
declaration, or without being qualified, or after he 
shall cease to be qualified. (See p. 117, ante, and 
M. G. ss. 50, 51, 53, and p. 121, ante.) 

All acts, however, of a person in possession of the 
office are valid, notwithstanding his disqualification. 
(M. C. 8. 53, p. 119, ante.) 

An alderman, who shall have qualified in respect of 
estate, (and not by ratal,) if required to do so in 
writing by any two members of the council, must once 
in every three years make and subscribe a declaration 
that he is qualified to the same amount, in real or per- 
sonal estate or both, as mentioned in his original decla- 
ration. (M. C. 3. 50.) 

Exemptions.] There are similar exemptions from 
the service of the office of alderman, on the payment of 
the fine, as in the case of a person elected to be coun- 
cillor. (See p. 118, ante.) 

Bankruptcy, &c] If an alderman shall be declared 
bankrupt, or apply to take the benefit of any Act for 
the relief of insolvent debtors, (see p. 116, ante,) or 
compound with his creditors, or shall absent himself 
from the borough for more than six calendar months 
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at one and the same time, (unless in case of illness,) 
he shall thereby immediately become disqualified, and 
oease to hold the office ; and in the case of absence, is 
also liable to the same fine as if he had refused to 
accept the office, but may be re-elected if then qualified. 
(M. C. 8. 52, and p. 116, ante.) 

Vacancy.] When an extraordinary vacancy takes 
place in the office of alderman, it is to be filled up in 
the same way by the council, within ten days after the 
same shall occur, on a day (b) to be fixed by the 
mayor ; and if a councillor is elected to fill the vacant 
office of alderman, the vacant office of councillor is to 
be filled up in the manner before mentioned with 
respect to the election of councillors ; and the person 
elected to the vacant office of alderman is to hold the 
office until the person in whose room he has been 
chosen would regularly have gone out of office. (M. C. 
s. 27.) 

Incapacity op Mayor.] In the event of the death 
or absence of the mayor, or his incapacity to act, an 
alderman is to be chosen by the council to preside at 
elections, either municipal, (s. 36,) or parliamentary 
(s. 67). 

Aldermen of Wards.] An alderman is to be 
chosen on the 9th day of November in every year by 
the councillors for the ward, who is to preside with the 
two assessors- of the ward at the ward elections, where 
the borough is divided into wards ; (M. C. s. 43;) and 
if an alderman so elected neglects to comply with the 
provisions of the Act in such respect, he is liable 



(b) The 16 & 17 Vict. cb. 79, the mayor or town clerk, applies 

8. 11, as to the election taking only to the case of councillors, 

place not later than ten days auditors, or assessors, 
after notice by two burgesses to 

o3 
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to a penalty of 100 J., to be recovered by action 
in one of the . superior courts, which action must 
be brought within three months after the offence ; one 
half of the penalty to be paid to the person suing, 
and the other to the treasurer of the borough. (M. C. 
s. 48.) 

Illness or Incapacity of Alderman.] In case 
of the illness or incapacity to act of any alderman at 
any election, the mayor may appoint another alderman 
in his room during such illness or incapacity ; (1 Vict, 
ch. 78, s. 16 ;) and in any borough where the number 
of aldermen does not exceed the number of wards the 
mayor may in such case appoint a councillor, not being 
a councillor for the ward within which the election is to 
take place, to preside at such election. (16 & 17 
Vict. ch. 79, s. 10.) 



CHAPTER XIV. 

Of the Election and Duties of the Mayor. 

Time of Election.] The election of the mayor is 
to take place on the Oth November in every year; 
(M. C. 8. 49 ;) or if that day be a Sunday, then on the 
following Monday. {Id. 8. 30.) 

If the election has not taken place on the appointed 
day, it may take place on the day following, unless it 
be Sunday, and then on the following Monday. 
(1 Vict. ch. 78, s. 26.) 

The election of the mayor is to be the first business 
transacted at the quarterly meeting in November. 
(M. C. s, 60, and i2. v. M'Gowan, 11 A. & E. 869.) 

The council, or a majority of the members present, 
are to elect the mayor out of the aldermen or council- 
lors of the borough. (M. G. s. 40.) 

Declaration.] The mayor is required before he 
acts, to make and subscribe a similar declaration to 
that made by an alderman or councillor, (M. C. s. 50, 
p. 117, ante,) and he is liable to the like penalty of 
50/. for acting without making the declaration, or 
without being qualified, or after he shall cease to be 
qualified. (M. C. s. 58.) 

All acts, however, of a person in possession of the 
office are valid, notwithstanding his disqualification. 
(See p. 110, ante.) 

If a councillor is elected mayor, and does not accept 
the office, by making the requisite declaration within 
five days after notice of his election, he is liable to a 
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fine not exceeding 100/., to be fixed by a bye-law made 
by the council. (M. C. s. 51.) 

There are similar exemptions from the service of 
the office, or the payment of the fine, as in the case of a 
person elected to the office of councillor (p. 118, ante)* 

The Act does not authorise the imposition of any 
fine upon an alderman who has been elected mayor, 
and who declines to accept the office; but it seems 
that a mandamus would lie in such a case to compel 
him to serve the office (a) j or he may be proceeded 
against by indictment (ft), or criminal information (<?)♦ 

Oaths as Justice.] " The Promissory Oaths Act, 
1868/' substituted the oath of allegiance and judicial 
oath, in the form there prescribed, for the oaths there* 
tofore required for justices, and "The Promissory Oaths 
Act, 1871," provides, that such oaths shall be taken 
before such persons as Her Majesty may appoint, or 
before the Lord Chancellor, or in the court of Chancery, 
Queen s Bench, Common Pleas, or Exchequer in open 
court, or in open court at the General or Quarter 
Sessions of the Peace for the county, borough, or place 
in which the person taking the oaths acts as justioa 
In exercise of the power thus given, Her Majesty has 
appointed that such oaths may be taken by any mayor 
before two justices of the borough; or, if there be nd 
justices, before any two councillors of the borough. 
The Act of 1871 must be considered as repealing 
sect. 104 of 6 & 6 Will. 4 ch. 76, and sect. 3 of 6 & 7 
Will. 4, ch. 105, as to the parties before whom the 
oaths can be taken. 



(a) 22. v. Bower, 1 B. & C. (c) JR. v. WhitweU, 6 T. B. 
685;and£.v.Zey&z0<Z,3M. & 86. (See Arn. 159, and 83 
S. 186. J. P. Treat. 546.) 

(b) Vanacher*8 case, Ld. 
Baym. 499 ; Carta. 400. 
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Removal of Disqualification.] The mayor of 
a borough, not divided into wards, is " incapable of 
acting " as returning officer at an election for council- 
Ion if he is one of the candidates; but it will be com- 
petent for the council to elect an alderman to act in his 
place, and if this be done, he will not be disqualified ; 
the fact of his being a candidate renders him " inca- 
pable of acting " within the meaning of the 36th sec- 
tion of the Municipal Corporation Act. (2?. v. White, 
16 L. T. (N, S.) 828, and 31 J, P. 595.) As to votes 
for a disqualified candidate being thrown away, see 22. v. 
Tewkesbury, 18 L. T. (N. S.) 851, and p. 121, ante. 

Duration of Office.] The mayor is to continue 
in office for one whole year, (M. C. s. 49,) and until 
fats successor shall have accepted the office and have 
subscribed the requisite declaration, (6 & 7 Will. 4, 
eh. 105, s. 4,) and he may be re-elected at the expira- 
tion of his office. (3 & 4 Vict. ch. 47.) 

If the mayor shall be declared bankrupt, or shall 
apply to take the benefit, of any Act for the relief of 
Insolvent Debtors, or shall compound with his credi- 
tors, (see p. 116, ante,) or be absent himself from the 
borough for more than two calendar months at one 
and the same time together, unless in case of illness, 
he will be disqualified and cease to hold the office ; 
and, in the case of absence, is also liable to the same 
fine as if he had refused to accept the office ; but 
he may be re-elected. (M. C. s. 52.) The council 
is forthwith to declare the office to be void, and 
signify the same by notice in writing under the 
hands of three or more of them, countersigned by the 
town-clerk, and affixed in some public place within the 
borough. (Id,) 

In the case of a vacancy arising in the office of 
mayor, by reason of the person elected not accept- 
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ing the office, or by his death or his ceasing to hold 
the office, the council, within ten days after such 
vacancy, shall elect another fit person to be mayor 
for the remainder of the current year; (M. G. s. 49;) 
and the notice for the meeting of the council to 
supply a vacancy by reason of the death, resig- 
nation, or lawful removal of the mayor, is to be 
signed by the town-clerk. (16 & 17 Vict. ch. 79, 
s.0.) 

Justice.] The mayor is ex officio a justice of the 
peace for the borough during his year of office, and 
the next succeeding year after he shall cease to be 
mayor, unless disqualified by any of the disqualifica- 
tions mentioned in the Act. (M. C. s. 57.) 

Precedence.] The mayor has during his mayor- 
alty precedence in all places within the borough; 
(M. 0. s. 57;) and precedence over all justices 
acting for the borough, and is entitled to take 
the chair at all meetings of justices held within the 
borough; but the mayor is not by virtue of this 
provision to have precedence over justices for the 
county in which the borough is situate, unless when 
acting in relation to the business of the borough, 
or over any stipendiary magistrate engaged in ad- 
ministering justice ; nor is the mayor of Cambridge 
or Oxford to have precedence over the vice-chan- 
cellors of those universities. (24 & 25 Vict. ch. 75, 
s.2.) 

Returning Officer.] In boroughs which return 
a member or members of parliament, except in Ber- 
wick-upon-Tweed, and in cities and towns which 
are counties of themselves, the mayor is returning 
officer at parliamentary elections, and if there shall 
be more than one mayor within the boundaries of any 
bprougb, the mayor of the borough to which the writ 
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of election is directed is to be the returning officer. 
(If. 0. s. 57.) 

If at the time of such election the mayor is dead, 
absent, or otherwise incapable of acting, or in case 
there shall be no mayor, the council shall forthwith 
elect one of the aldermen to act as returning officer. 
(M. C. s. 57.) 

Salary.] The council may fix such salary or allow- 
ance to be paid. to the mayor as they shall think rea- 
sonable. (M. G. s. 58) (d). 

Deputy Mayor.] The mayor may from time to 
time appoint an alderman or councillor to act as the 
deputy mayor during the illness or absence of the 
mayor, every such appointment to be signified in 
writing to the council, and to be recorded in the 
minutes of their proceedings. (16 & 17 Vict. ch. 79, 

a-?.) 

The deputy so appointed may, during the illness or 
absence of the mayor, lawfully do and perform all acts 
which the mayor in his official capacity might him- 
self do and perform ; but no such deputy, not being a 
justice of the peace, shall act as a justice or in any 
judicial capacity, nor preside at any meeting of the 
council, unless specially appointed by the meeting so 
to do. (Id. s. 8.) 



(d) In many boroughs no and in others the salary is 

salary whatever is paid to the granted for the purpose of meet- 

mayor, in others the salary is ing, to some extent, the claims 

applied for the purpose of meet- upon the mayor, in supporting 

ing certain items of expense, the dignity of his office, and in* 

(as charitable subscriptions, maintaining the hospitality of 

Ac.), which could not be legally the mayoralty, 
paid out of the borough fund, 
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It will be observed that the deputy major can only 
act during the " illness or absence " of the mayor, and 
not, as in the case of a deputy assessor, during 1 the 
" illness or incapacity to act " of the assessor. If the 
mayor be dead, absent, or otherwise incapable of 
acting at municipal elections, (M. C. s. 36,) or at 
parliamentary elections, (Id. s. 57,) the council are 
forthwith to elect one of the aldermen to execute the 
powers and duties of the mayor. Whether the deputy 
may act in tbe case of the u absence" of the mayor at 
municipal or parliamentary elections without any 
appointment by the council has not been deter- 
mined, but, to obviate any doubt, it will be desirable 
for the council to comply with the requirements of 
the 36th or 57th section of the Municipal Corpora- 
tion Act by appointing an alderman to officiate on 
these occasions. 

Casting Vote.] The mayor is entitled to preside 
at ail tbe meetings of the council, and as chair- 
man, will have a second or casting vote in all cases 
of equality of votes; (M. C. 8. 69;) and if he is 
present at any meeting for the election of alder- 
men, he is to act as chairman, and in case of 
an equality of votes he is to have the casting 
vote, whether or not he may be entitled to vote 
in the first instance. (1 Vict. ch. 78, s. 14.) 

An election over which the mayor presides is 
not to be questioned for any defect in his title, 
if he were then in actual possession of the office. (1 
Vict. ch. 78, s. 1.) 

Vacant Assessorship.J If an extraordinary va- 
cancy shall happen in the office of assessor, and 
at the same time a vacancy shall exist or arise 
in the office of councillor which cannot be legally 
filled up before the vacant office of assessor has 
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been or can be by law filled up, the election to 
supply such vacant office of councillor shall be 
held before the alderman of the ward, the con- 
tinuing assessor, and such burgess (not being 
a burgess representing or enrolled on the bur- 
gess list for that ward) as the mayor shall by 
writing under his hand appoint. (32 & 33 Vict, 
ch. 55, s. 8.) 

Quo Warranto.] A mayor who is disqualified 
from being elected cannot, by his subsequent resigna- 
tion, disentitle the relator to a rule absolute for a 
quo warranto. (R. v. B lizard, 31 J. P. 200.) 



CHAPTER XV. 
Of the Powers of the Council* 

Officers.] The Council have power to elect the 
aldermen, (M. C. 8. 25, and 1 Vict. ch. 78, 8. 14,) and 
the major, and in certain cities, and counties of cities, 
and towns, the sheriff. (M. C. s. 61.) 

They have also power to appoint the town-clerk, 
treasurer, and other corporate officers, (M. C. a. 58,) 
and to make orders on their officers to account from 
time to time. {Id. s. 60.) 

Committees.] They may appoint, out of their own 
body, from time to time, either general or special com- 
mittees, for any purposes which they may consider 
would be better regulated and managed by means of 
such committees ; the acts of every committee to be 
submitted to the council for their approval ; (M. C. 
s, 70 ;) and they are expressly directed to appoint a 
watch committee, of which the mayor is, ex officio, a 
member. (M. C. s. 76.) 

Charitable Trusts.] The council are to act as 
trustees (except in cases of charitable trusts,) where the 
former corporation were ex officio the sole trustees; 
(M. C. s. 72 ;) but in cases of charitable trusts, that is, 
in all cases where property has been granted to a cor* 
poration or any members thereof, subject to a payment 
for charitable purposes, imposed by the grantor, (see 
JR. v. Sanketfy 5 A. & E. 428,) the estate, interest, 
and powers remained in the persons in whom 
at the time of the passing of the Municipal Cor- 
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porations Act, the same were vested until the 1st 
of August, 1836, when the Lord Chancellor was to 
make orders for the administration of such trust 
estates; and in virtue of which provisions trustees 
have been appointed in all corporate boroughs to 
Administer the charity funds formerly vested in and 
administered by the old corporate body. (M. C. 
s. 71.) 

Other Trusts.] In cases where the corporate body, 
or any number or description of the members thereof, 
were formerly trustees jointly with other trustees for the 
execution of any Act of Parliament, or of any trust, the 
Council are to appoint the like number of members of 
the Council to act jointly with the other trustees, such 
appointment to be made on the 1st of January in every 
year, unless some other day be fixed in the Act, deed, 
or will creating the trust ; and in case of an extra* 
ordinary vacancy forthwith to appoint another member 
of the Council to supply the same. (M. C. s. 73.) 

Tolls granted by charter to a Corporation for the 
repair of the roads and bridges within the borough arti 
gifts for charitable purposes; {Attorney* General v. 
Shrewsbury, 6 Beav. 220 ;) but property appropriated 
by a Corporation to the maintenance of lecturers to 
preach before the Corporation is not a charitable 
trust. (Oxford Charities, 3 Mylne & C. 239.) 

Where under any local Acts powers were formerly 
exercised by justices in quarter sessions, not relating 
to the business of a court of criminal or civil judica- 
ture, (see Palmer v. Powell, 6 M. & W. 627,) or by 
any particular class, &c. of the body corporate, such 
powers are now vested in the Council, and are to be 
executed by the Council at a quarterly meeting, or by a 
comxhittee of the Council, or any three or more of such 
committee appointed at a quarterly meeting. (6 & 7, 
WiU. 4, ch. 105, s. 8.) 
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In most boroughs there were trustees appointed by 
local Acts, for paving, lighting, cleansing, watching, 
supplying with water, or otherwise regulating the 
borough, and such trustees were authorized bjthe Muni- 
cipal Corporation Act, s. 75, to transfer their powers 
to the Council. This power has now been exercised 
in almost every borough, so as to prevent any conflict 
of authority. 

Borough Fund.] If, after payment of the salaries 
of the corporate officers, the expenses incident to elec- 
tions, the maintenance of the gaol, house of correction, 
and corporate buildings, the payment of constables, 
and of all other expenses not otherwise provided for, 
which shall be necessarily incurred in carrying into 
effect the provisions of the Municipal Corporation Act, 
(see Chap. " Borough Fund," pi**,) and such expenses 
as have by virtue of various subsequent Acts, either 
general or local, been charged upon the borough fund, 
there shall be a surplus, then such surplus is to be ap- 
plied, under the direction of the Council, for the public 
benefit of the inhabitants and the improvement of the 
borough. (M. C. s. 92.) 

But if the borough fund shall not be sufficient for 
the purposes aforesaid, the Council are required from 
time to time to make an estimate of the additional 
amount required, and to raise the same by a borough 
rate. {Id. See " Borough Fund," post.) 

Under the general power they are not entitled to 
pay the expenses of legal proceedings, when they relate 
to the rights or misconduct of individual members of 
the corporation; but they may do so, in defending 
general corporate rights. (See p. 42, ante.) 

The following have been held to be cases in which 
the Corporation were not justified in paying the ex- 
penses out of the surplus borough fund : — Costs of 
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opposing a rule for a quo warranto against a party 
duly elected as councillor; (JR. v. Bridgwater, 10 
A. & £.281;) or for a criminal information against 
an alderman for alleged misconduct; (H. v. Paramore, 
Id. 286;) costs of resisting a mandamus directed to 
the corporation for the purpose of trying which of 
two councillors was legally elected ; (JR. v. Leeds, 4 
Q. B. 790;) of defending an indictment against bo* 
rough constables for alleged misconduct, (i?. v. Thom- 
son, 5 Q. B. 477), although an order for the payment 
of such expenses might probably have been made by 
the watch committee, with the approbation of the 
council, under M. C. s. 8; (see Rawl. 170;) and of 
presenting a petition to chancery with respect to the 
appointment of charity trustees. (R. v. Warwick, 15 
L. J. Q. B. 306.) 

In the following cases, it was held that the expenses 
might be paid out of the surplus fund: — Costs of 
prosecuting parties for a riot and assault upon the 
presiding officer engaged in the revision of the burgess 
lists; (i2. v, Lichfield, 4 Q. B. 893;) of resisting, 
though ineffectually, a mandamus to assess compensa- 
tion to an officer dismissed b} r the town-council for 
alleged misconduct; (i2. v. Lichfield, 10 Q. B. 534;) 
and of opposing a rule for a mandamus to the mayor 
«nd assessors to hold a fresh court of revision, it 
appearing that the litigation was proper. (22. v\ 
Rochester, 30 L. J. C. P. 169.) 

In the following cases it was held that the expenses 
could not be paid out of the borough fund, where 
there was no surplus ; — The expenses of a Bill before 
parliament for authorizing improvements in the 
Borough; {Attorney- General v. Norwich, 12 Jur. 
424;) and expenses incurred in opposing before 
justices the rules of a water company, and in opposing 
in parliament a bill of the same company, which was 
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consequently withdrawn, and orders for their payments 
were quashed. {Roberts v. Corporation of Sheffield, 
24 L. T- (N. 8.) 669.) [See also pp. 42, 172, 201. ] 

Meetings of Council.] The council are required 
to hold quarterly meetings, for the transaction of 
general business, no notice being required of the 
general business to be transacted on those days ; and 
such quarterly meetings shall be held, at noon, on 9th 
November, or if that day shall fall on a Sunday, on 
the day following, and at such hour on such other 
three days before the 1st November then next following 1 , 
as the Council at the quarterly meeting in November 
shall decide. (M. C. s. 69.) The first business at the 
quarterly meeting in November is to be the election of 
mayor. (Id.) 

Meetings of the Council may be adjourned by the 
majority of the members of the Council who shall be 
present. (M. C. s. 69.) 

The mayor has power to call a special meeting at 
any time, by causing a notice, signed by himself, to 
be fixed on the town-hall, three clear days before the 
intended meeting, stating the time and place thereof. 

It does not seem that the business to be transacted 
is required to be stated in the notice, (Am. 171,) but 
it is usual to do so; but a summons to attend the 
council, signed by the town-clerk, must be left at 
the usual place of abode of every member of the 
council, or at the premises in respect of which he is 
enrolled a burgess, three clear days at least before the 
meeting, and the summons must specify the business 
proposed to be transacted at the meeting. (M. C. s. 69.) 

Jf the meeting is an adjourned quarterly meeting, 
it is necessary that any business proposed to be trans- 
acted, which was not actually entered upon at the 
general quarterly meeting, should be specified, but not 
otherwise. (JR. v. Grimtkaw, 10 Q. B. 747.) 
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If upon receiving a requisition, signed by five mem- 
bers of the council, the mayor refuses to call a meeting, 
the same five members may do so upon giving a notice 
signed by themselves ; instead of by the mayor; and in 
that case the notice must state the business proposed 
to be transacted. Summonses signed by the town- 
clerk must also be given as in the case of a meeting 
called by the mayor. (M. C. s. 69.) 

To constitute a valid meeting there must be present 
not less than one-third part of the number of the whole 
council^ and the mayor, if present, is to preside ; and 
in his absence the council are to choose a chairman 
from the aldermen present; or if there be no alderman 
present; then one of the council. (M. C. s. 69). 

All questions brought before the meeting; including 
those of adjournment; and all acts done by the council; 
are to be decided and done by the majority (a) of the 
members present. (M. G. s. 69; p. 144; post). 

The chairman of the meeting has a single vote, as a 
member ; and in case of an equality of votes, he has a 
second or casting vote. (M. G. s. 69.) 

Minutes of the proceedings should be drawn up and 
fairly entered into a book to be kept for that purpose, 
and be signed by the chairman of the meeting. (See 
22. v. Evesham, 8 A. & E. 266. See also Miles v. 
Bough, 8 Q. B. 845 ; and Southampton Dock Company 
v. Richards, 1 M. & G. 448.) 

These minutes are to be open to the inspection of 
any burgess, at all reasonable times, upon the payment 
of one shilling; (1 Vict. ch. 78; s. 22,) and he is also 
at liberty to copy or make extracts from the minute 
book, and of any order for payment of money ; and 

(a) As to the meaning of the post, where its effect is con- 
wotd " majority," see p. 144, sidered. 
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any alderman or councillor may at all seasonable times 
make any copy of or take any extract from the book 
required to be kept by the treasurer of the borough. 
(1 Vict ch. 78, s. 22.) 

Majority of Council.] All acts of the council are 
by the 69th section of the Municipal Corporations Act 
required to be done and decided by the majority of 
the members of the council who shall be present at 
the meeting", the chairman having a casting vote. It 
will be useful to consider what will constitute " a 
majority" within the meaning of these words, and 
with this view to refer to certain decisions of the 
superior courts. 

In Oldknow v. Wainrvright, 2 Burr. 1017, a meet- 
ing was called for the election of a town-clerk. Twenty- 
one electors were present, of whom nine voted for the 
person proposed, eleven protested against him without 
voting for any other person, and it was held by Lord 
Mansfield that the election was good, on the ground 
that where electors do nothing but merely dissent, 
they lose their votes. 

In Gosling v. Vcley 9 16 L. J. (N. S.) 201, a meeting 
of ratepayers had been assembled to lay a church rate 
under a monition from the Ecclesiastical Court, and it 
was held by the court of Queen's Bench that a ma- 
jority of those who chose to take part in the proceed- 
ings was sufficient in a meeting convened for doing 
some act necessary to be done at that meeting (as 
under the monition), the court considering that the 
law must not be set at nought, and its requirements 
disregarded ; and that those who stand aloof must be 
considered as refusing to assist in the exercise of their 
duty, and leaving it to be done by the minority, which 
is desirous of doing what is right. 

In the more recent case of Me Eynsham Parish, 1 8 
L. J. (N. S.) 210, it was held by the court of Queen's 
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Bench that when a statute (as the Lighting and 
Watching Act of 3 & 4 Will. 4, ch. .90, s. 7,) requires 
a majority consisting of a certain proportion (in that 
case of two-thirds) of the votes of the persons present 
to render an Act valid, there must be the specified 
proportion of those present actually voting for the 
resolution, and that those who refuse to take any part 
in the proceedings cannot be considered as absent 
although they do not vote or propose any amendment ; 
Patteson, J., observing, that in Gosling v. Veley, there 
was no specific number of those present required by 
statute to validate the act done — so that that case did 
not apply. 

In the still more recent case of It. v. Christchurch, 
26 L. J. (M. C.) 68, affirmed in error, 27 L. J. (M. C.) 
23, it was held that where a local Act empowered a 
vestry, " or the major part of them," to remove a poor 
rate collector, the majority competent to remove mtist 
be the actual majority of the vestrymen assembled, and 
that it was not sufficient at a meeting of thirty-five 
vestrymen, for sixteen to vote for the removal, and eleven 
against it, the remaining eight not voting at all. In 
this case it was observed by Erie, J., that " a majority 
must mean a majority of those who vote for or against." 

Having regard to the requirements of the Municipal 
Corporations Act, that all acts of the council shall be 
done and decided by a majority of the persons present, 
and to the judgment of the superior courts in the two 
last cases, we think it may be safely laid down as a 
general rule that an actual majority of the persons 
present must concur in any resolution to render it valid 
as an act of the council, and that a mere majority of 
the votes given where several abstain from voting, 
unless it amount to an actual majority of the persons 
present, will be insufficient. 
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On this point the opinion of Mr. Hellish, Q. C, was 
taken in 1866, bj the Municipal Law Officers' Society, 
(see 32 J. P. 429,) and he advised that the vote of 
every member of the council present, when any ques- 
tion is put, who does not vote in the affirmative must 
be counted in the negative, and that when a member 
does not wish to vote on either side, he should go out 
of the room. 

To this general rule there is, however, an exception 
in the case of the election of aldermen, it being ex- 
pressly provided by the 16 & 17 Vict. ch. 79, s. IS, 
that the persons having "the greatest number of vote*" 
shall be duly elected ; and a further exception may 
perhaps exist in those cases where the council is 
assembled to discharge a statutory duty required to be 
done at a particular meeting, as the election of mayor, 
or to do some Act in obedience to a peremptory writ 
of mandamus. In these instances, which we give by 
way of illustration, if the members of the council are 
guilty of contumacious opposition, either by not voting 
for any person as mayor, or by voting for a disqualified 
candidate, with full knowledge of the act which dis- 
qualifies and of its legal consequences as a disqualifica- 
tion, (see 22. v. Tetckesbury, 18 L. T. (N. S.) 851,) or 
by refusing to take part in the act required to be done 
under the mandamus, the persons so acting would, we 
think, be .taken (to use the words of Lord Denman, in 
Gosling v. Veley,) voluntarily to abstain from exer- 
cising, their franchise, and would not be permitted to 
employ their franchise merely to prevent an election, 
or to expose the council as a body to the consequences 
of wilful disobedience to the mandate of a superior court. 

Sheriff.] In the cities of Oxford, Berwick-upon- 
Tweed, and cities and towns that are counties of 
themselves; the council are required toappoint a sheriff, 
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(M. C. s. 61,) which appointment is to take place on 
the 9th of November in each year, immediately after 
the election of the mayor, (6 & 7 Will. 4, ch. 105, s. 5). 
The sheriff has the like powers and duties as the 
sheriff, or the person filling the office of sheriff in these 
places would have had if the Municipal Corporation 
Act had not passed. 

The office of sheriff is not an " office of profit " 
within the 28th section of the Municipal Corporations 
Act. (6 & 6 Vict. ch. 104, s. 8.) 

Coroner.] Where a borough has a separate court 
of quarter sessions, the council are to appoint a coroner, 
who is not to be an alderman or councillor. Such 
office is to be held during good behaviour ; and in case 
of a vacancy is to be filled up within ten days after- 
wards. (M. C. s. 62.) 

Upon the petition of a ' council of a borough, the 
Crown may grant a court of quarter sessions in such 
borough; (M. C, s. 103 ;) and in such case the council 
are to appoint a coroner within ten days after such 
grant. (M. C. s. 62, see M. v. Grimshaw, 10 Q.B. 747.) 

Inspector of Weights.] In all municipal boroughs 
under 5 & 6 Will. 4, ch. 76, for which a separate court 
of quarter sessions has been granted, (and by 24 & 25 
Vict. ch. 75, s. 6, in all boroughs having a separate 
commission of the peace, although they may not have a 
separate court of quarter sessions,) the town councils (a) 
have the same powers and authorities concerning 
weights and measures and the appointment of in- 
spectors and examiners as are under 5 & 6 Will. 4, 
ch. 63, vested in justices in quarter sessions in counties; 
and inspectors so appointed by, town councils and duly 

(a) The 16 & 17 Vict. ch. 79, tribute to the county rate in 
exempts boroughs appointing respect of weights and measures, 
inspectors from liability to con- 

H2 
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authorized by warrant in writing, under the hand of 
the major for the time being, and under the corporate 
common seal, have and may exercise the same or the like 
powers of entering shops, stores, warehouses, Ac. within 
the borough, and of examining, comparing, and trying, 
as inspectors in counties. (22 & 28 Vict. ch. 56, s. 4.) 

The salary will be payable out of the borough fund, 
and standard weights and measures should be provided. 

It is desirable for councils to require periodical 
returns to be made by inspectors of the number of 
weights and measures examined— of the fees received 
—of the number of shops and other places visited, and 
of the number of prosecutions and convictions for 
unjust weights or measures. 

Rates.] The council have power to levy borough 
rate* if the borough fund shall be insufficient, as men- 
tioned more fully in the chapter relating to " The Bo- 
rough Fund ;" (M. C. s. 92,) and also watch rates not 
exceeding eightpence in the pound in the year. (22 
& 23 Vict ch. 32, s. 6, amending 2 & 3 Vict. ch. 
28, s. 1, and 3 & 4 Vict. ch. 28, s. 2.) 

Under 1 Vict. ch*. 81, councils may order the over- 
seers or other persons making the poor rate to pay the 
amount of any borough or watch rate for which their 
parish or place shall be liable out of the poor rate 
made and collected for such parish or place, or may 
order such overseers or other persons to make a pound 
rate upon all rateable property for such amount. If 
the overseers or other persons refuse or neglect to 
comply with such order, the amount of the rate 
directed to be paid by them may be levied by dis- 
tress of the goods of them or any of them under a 
warrant from the mayor or two justices for the borough. 
(Jones v. Johnson, 6 Exch. 862.) 

If separate rates be made by the overseers, as may 
be necessary in certain cases where parts of a parish 
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are not within the borough, the provisions of 8 <& 9 
Vict. ch. 110, and 12 & 13 Vict. ch. 65, should be 
observed. 

Lighting.] Certain powers as to lighting boroughs, 
and for enabling councils to assume the powers of in- 
spectors under the Parochial Act of 8 <fc 4 Will. 4, 
ch. 90, were conferred on councils by the Municipal 
Corporation Act, ss. 87, 88, but it is unnecessary to 
set out the provisions of the statute, as the duty of 
lighting in all corporate boroughs in which the council 
are the local board of health is now exercised by the 
local board, and the expenses paid out of the general 
district rate. 

Petty Sessions Houses and Lock-ups.] The 
council of every borough, having a separate commis- 
sion of the peace, may provide and furnish one or 
more suitable police offices for the purpose of transact- 
ing the business of the justices, and pay from time to 
time out of the borough fund such sums as may be 
necessary for providing, upholding, and furnishing, 
and for the necessary expenses of such offices, it being 
expressly provided that no room in any licensed 
victualling-house or alehouse shall be used as a police 
office. (M. C. s. 100.) 

The powers of the council have been extended by 
" The Petty Sessions and Lock-up Houses Act, 1868." 

Under that Act two or more local authorities may, 
with the- approval of a secretary of state, contract 
that a place for holding petty sessions shall be pro- 
vided at their joint expense in such proportions as 
they may agree. (31 & 32 Vict. ch. 22, ss. 3, 4, 10. 
See also 12 & 13 Vict. ch. 18, s. 2.) Any neigh- 
bouring local authority may contract with another 
local authority for the use of a building for such pur* 
poses. (Id. ss. 5, 10.) 
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Any local authority* (i. c. y the council, in boroughs 
having a commission of the peace, s. 3,) may with the 
like approval, contract with any neighbouring local 
authority for the use of their lock-up house. (31 & 32 
Vict. ss. 6, 7, 10.) 

Any petty sessions houses and lock-ups, the subject 
of any contract under this Act, are to be deemed to 
be within the jurisdiction of each of the contracting 
local authorities ; (Id. s. 8) ; and the expense payable 
by one authority to the other in pursuance of any 
contract may be paid out of the borough fund. (Id. 
s. 9.] 

Any local authority may delegate to a committee 
consisting of two or more members any of the powers 
of the Act ; every question to be determined by the 
majority of members present and voting on that ques- 
tion ; and the chairman to have a casting vote. (Id. 
s. 11.) 

All powers given by this Act to be in addition to 
any other powers conferred by any other Act of Par- 
liament. (Id. s. 12.) 

Public House Closing Acts.] The council have 
power to adopt "The Public House Closing Act, 
1864/' as amended by "The Public House Closing 
Act, 1865/' at a meeting duly convened. The pro- 
visions of these statutes will be found in a subsequent 
chapter. 

Prisons.] Councils are also entrusted with certain 
powers with respect to the erection and maintenance 
of gaols, and the appointment of some of the officers, 
other powers being delegated to the magistrates of 
the jurisdiction. We refer to a subsequent chapter 
on " The Borough Gaols" for a brief exposition of the 
relative duties of town councils and justices. 

Lunatic Asylums.] The obligation of providing 
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an adequate asylum for pauper lunatics is imposed on 
municipal boroughs, and unless councils have assumed 
the powers of the Lunatic Acts in the mode prescribed 
by " The Lunatic Asylums Act, 1853," the powers are 
to be exercised by the justices. We have given an 
outline of these powers in a subsequent chapter on 
Lunatic Asylums. 

Free Public Libraries.] Town councils are 
authorized to establish free libraries and museums — to 
forrow money for the purpose of raising funds for 
erecting or purchasing the requisite buildings — and to 
apply any sum not exceeding the amount of a penny 
rate per annum out of the borough fund in the main- 
tenance of these institutions. We have given the 
provisions of the several Acts now in force in a subse- 
quent chapter. 

Other Powers.] The powers of town councils to 
'alienate their property — to apply the borough fund- 
to grant superannuation allowances to police constables 
— to protect corporate rights — and to carry into exe- 
cution the various provisions of the Municipal Corpo- 
ration Act, and the several Acts amending the same, 
will be found under their appropriate titles in different 
parts of this work. 



CHAPTER XVI. 
Of the Election and Duties of Auditors. 

Elective Auditors.] On the 1st of March hi 
each year, unless that day be Sunday, and then on 
the following day, the burgesses are to elect, by a 
majority of votes, two persons as auditors of the 
borough, who are to continue in office for one year ; 
and they are to be elected from the persons qualified 
to be councillors. (M. C. s. 37.) 

But no burgess is eligible as auditor who is a mem* 
ber of the council, or town-clerk, or treasurer. (M. C. 
s. 37.) And no burgess is eligible to be elected a 
member of the council while holding the office of 
assessor, or elective auditor. (1 Vict. ch. 78, s. 15.) 

No burgess can vote for more than one person to be 
auditor. (M. G. s. 87.) 

There is no provision as to the eligibility of auditors 
for re-election; they are, however, constantly re-elected 
without any objection having been yet made. 

In case of an extraordinary vacancy arising in the 
office of auditor, the mayor is to fix a day not later 
than ten days after notice of the vacancy shall have 
been given to the mayor or town-clerk by any two 
burgesses, (see 16 & 17 Vict. ch. 79, s. 11,) for pro* 
ceeding to a new election, which is to be conducted in 
the same way as the original election. (M. G. s. 47.) 

Each auditor is required, before he acts, to make a 
declaration of the acceptance of office similar to that 
required of a councillor. (M. C. s. 50.) 

If a person elected auditor does not accept the 
office, he is liable to such fine not exceeding 50/., as 
shall have been fixed by a bye-law, to be recovered aa 
in the case of a councillor. (M. G. s. 51.) 
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The exemptions from serving are the same as in the 
case of a councillor. (M. 0. s. 51, and p. 11 8, ante.) 

If any person acts as auditor without making the 
requisite declaration, or without being duly qualified, 
he is liable to a penalty of 50/. (M. G. s. 53.) 

Nomination System.] By the Statute of 32 & 33 
Vict. ch. 55, s. 6 (p. 266), it is provided that at any 
election of auditors or assessors, any person entitled to 
vote may nominate for the office of auditor or assessor 
in like manner as he could nominate for the office of 
councillor under 22 Vict. ch. 35 (p. 93, ante\ and 
that the proceedings in relation to such nomination 
and election shall be in all respects as are prescribed in 
the last-mentioned Act in relation to the election of 
councillors. A question has been raised under this 
section whether a burgess can nominate more than one 
person to be auditor or assessor. As the restriction on 
the power of voting for one person only contained in 
section 37 of the Municipal Corporations Act is not 
referred to, it must, we think, be considered as still in 
force, and not repealed by implication* If this be the 
case, it cannot have been intended by the Legislature 
to give to a burgess the power of nominating two 
persons, when he can vote for one person only, espe- 
cially as the nomination would, in the event of the 
required number of auditors or assessors only being 
proposed, practically amount to voting. The manifest 
object of the new statute was merely to apply the 
principle of nomination to the election of auditors and 
assessors, and to provide for the mode of conducting 
such election consequent on the adoption of that prin- 
ciple ; and there is no indication of any intention to 
repeal the restrictive provision contained in the 
Municipal Corporations Act, introduced with a view 
to secure the representation of two parties in the elec- 
tion of auditors and assessors. 

h 3 
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' Mayor's Auditor.] Besides the two auditors of the 
borough, who are generally termed elective auditors, 
the major, on the 1st of March in every year, or in 
.case of any extraordinary vacancy, within ten days 
aftersuch vacancy, is to name a member of the council to 
act as co-auditor with the elective auditors. (M.G. s. 93.) 

Duties J] The duties of the auditors are to examine 
«nd audit all the accounts of the treasurer of the 
borough, with all vouchers and papers relating thereto, 
which are to be laid before them by the treasurer, 
twice a year, in the months of March and September, 
and if the accounts are found to be correct, the audi- 
tors are to sign the same. (M. C. s, 93.) 

After the accounts have been so examined and au- 
dited in the month of September in every year, the 
treasurer is to make out and cause to be printed a full 
abstract of his accounts for the year, and a copy is to 
be open to the inspection of all the ratepayers, and 
copies to be delivered to any ratepayer applying for 
the same, on payment of a reasonable price for each 
«opy. (M. C. s. 93.) 

* A statement of all monies received and expended is 
to be transmitted to the Secretary of State before the 
1st of March in each year, (6 & 7 Will. 4, ch. 104, 
«. 10,) made up to the last period of audit. (1 Vict 
ch. 78, s.43.) 

Remuneration.] Auditors are not entitled to any 
payment or allowance for their services under the 
Municipal Corporation Act, but as auditors of the 
accounts of the Local Board of Health, where the 
mayor, aldermen, and burgesses are the Local Board, 
they will be entitled under " The Local Government 
Act, 1858," s. 60, to such reasonable allowance, not 
being less than two guineas for every day in which 
they are employed in the audit of such accounts, as 
the Local Board may from time to time appoint* 



CHAPTER XVIL 
Of the Election and Duties of Assessors. 

Election of Assessors.] In boroughs that are not 
divided into wards, two assessors are to be chosen at 
the same time, for the same period, in the same man* 
ner, and under the same conditions as to qualification, 
as the auditors. (M. C. s. 37. ) 

Where a borough is divided into wards, the bur- 
gesses, on the 1st of March in any year, unless that 
day be Sunday, and then on the following day, are to 
elect two assessors for each ward, under the same con- 
ditions as in the case of assessors for the borough. 
(M. 0. s. 43.) 

He vising Assessors.] On the first day of March, 
unless that day be Sunday, and then on the following 
day, in every borough divided into, wards, two asses- 
sors are to be chosen to hold the court for revising 
the burgess lists with the mayor, in like manner as 
provided by the Municipal Act concerning the election 
of two auditors of such borough (1 Vict. ch. 78, s. 4.) 

Mode of Election.] The mode of election of revis- 
ing assessors, and ward assessors, will be the same as 
in the election of councillors (M. C. s. 32, as amended 
by 22 Vict. ch. 36, and 32 & 33 Vict. ch. 55, ss. 6, 7, 
And p. 93, ante); but no burgess can vote for (or 
nominate more than one person to be assessor. M. C. 
*37.) % ■ - 

Vacancy.] Iu case of a vacancy occurring, the 
mayor, or where the borough is divided into wards 



156 Of the Election and Duties of Assessors. 

the alderman of the ward where the vacancy occurs, is 
to fix a day for a new election, in the same manner as 
in the case of a councillor or auditor, and the election 
of an assessor of a ward, is to be held before the alder- 
man of the ward, and the continuing assessor, and 
such burgess (not being a burgess representing or en- 
rolled on the burgess list for that ward) as the mayor 
shall by writing under his hand appoint. (M. C. 
s. 47, and 16 & 17 Vict. ch. 79, s. 12.) 

It is also enacted by 32 & 38 Vict. ch. 55, s. 8, that 
if an extraordinary vacancy shall happen in the office 
of assessor, and at the same time a vacancy in the 
office of councillor, the election to supply the vacant 
office of councillor shall be held before the alderman 
of the ward, or the mayor, — where the borough is not 
divided into wards, the continuing assessor, and such 
burgess (not being a burgess for the ward) as the 
mayor shall by writing under his hand appoint. 

Acceptance of Office.] The provisions as to an 
assessor accepting office by making a declaration or 
paying a fine ; as to the exemptions from serving, and 
as to the penalty for acting without being qualified, 
are also the same as in the case of a councillor or 
auditor. (See p. 121, ante.) 

The question as to the re-election of an assessor is 
also left undetermined as in the case of an auditor. 
(See p. 153, ante.) 

One objection to the re-eligibility of assessors is, that 
their election is before the mayor and themselves, in a 
borough not divided into wards, and before the alder- 
man and the two assessors themselves, in a borough 
divided into wards. They may therefore be considered 
as returning officers, and incapable of returning them- 
selves, as in the case of a mayor who is disqualified 
rom being elected a councillor of the ward for which 
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he is returning officer. (See 22. v. Owens, 28 L. J. 
(Q. B.) 316, and RawL p. 70.) 

If, however, the assessor is disqualified from acting 
as returning officer by reason of his candidature, the 
deputy may, it seems, officiate, and thereby remove 
the disqualification. (See M. v. White, 31 J. P. 698, 
and 16 L. T. (N. S.) 828, p. 132, ante. 

Deputy.] Every assessor is, as soon as convenient 
after his election, to appoint a deputy under his hand 
to act for him in case of his illness or incapacity to 
act at any election or revision of the burgess lists, and 
every such appointment shall be signified by writing 
under his hand to the council, and be recorded on the 
minutes of their proceedings. (1 Vict. ch. 78, 8. 17.) 

Duties.] The duties of the assessors are to assist the 
mayor, or in boroughs divided into wards, the alder- 
man, in revising the burgess lists ; (M. G. s. 18 ;) and 
in presiding at the borough or ward elections of coun- 
cillors. (M. C. ss. 32, 48.) 

All acts done by an assessor, acting as such, will be 
valid, notwithstanding he may have been disqualified 
at the time; (M.C. s. 53;) and no burgess roll is to 
be questioned for want of title in an assessor. (1 Vict, 
ch. 78, s. 5.) 

An assessor cannot be a member of the council. 
(1 Vict ch. 78, s. 15.) 



CHAPTER XVIII. 

Of the Resignation of a Corporate Office. 

Power to Resign.] The Municipal Corporation 
Act made no provision with regard to any person who 
having been elected to a corporate office and having 
accepted the same and entered upon the duties, should 
afterwards wish to resign; but it was enacted by 
6 &7 Will. 4, ch. 104, s. 8, that every person elected 
into a coqwrate office may at any time resign his office 
on payment of the fine to which he would have been 
liable for non-acceptance of such office. 

It seems that if the council have omitted to pass a 
bye-law fixing the fine for non-acceptance of the office, 
the party who has accepted it may make a valid resig- 
nation thereof, without payment of any fine, and they 
may accept it. (Stamland v. Hopkins, 9 M. & W. 
178, and Arn. 182.) 

How made.] As no mode of effecting the resig- 
nation is prescribed by the statute, it is desirable that 
a (a) bye-law should be made regulating the steps to 



(a) The bye- law for the bo- or take upon himself either of 

rough of Leicester is in the fol- such offices respectively, to 

lowing terms : — which he shall have been elec- 

That every person, being duly ted as aforesaid, or who having 

qualified, who shall be elected been elected into either of such 

to the office of alderman, or to offices, shall at any time resign 

the office of councillor of the the same, shall forfeit and pay 

borough of Leicester, and who a fine of one shilling ; and it is 

shall neglect or refuse to accept hereby declared that in case 
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be taken for this purpose. (Rawl. 312.) In the ab« 
sence of any such bye-law it would appear that the 
resignation should be made to and accepted by the 
council. The resignation need not be by deed (Am. 
183, and B. v. Hughes, 5 B. & C. 886, and R. v. 
Morton, 4 Q. B. 146.) 

It seems doubtful how far the acceptance of an in- 
compatible office will operate as a resignation or avoid- 
ance of a former office. The question was discussed 
in i2. v. Patteson (4 B. & A. 9), in which all the 
authorities on the subject are collected. In that case 
Parke, J., in delivering the judgment of the court, 
said it was doubtful whether the general proposition 
could be supported, that under all circumstances, the 
acceptance of an incompatible office, by whomsoever 
the appointment to it is made, absolutely avoids the 
office ; and upon reference to the authorities, the court 
thought that this proposition was not made out, but 
that it must be limited and qualified, and that such 
acceptance (though it might be ground of amotion) 
did not operate as an absolute avoidance in those cases 
where a person could not divest ^himself of an office 
by his own mere act, but required the concurrence of 
another authority to his resignation or amotion, unless 
that authority was privy and consenting to the accept- 
ance of the second office. 

The court then, after referring to some of the autho- 
rities in which the acceptance of an incompatible 



any person elected to the office the person so resigning, directed 

of alderman or councillor shall to, aud left at the office of the 

afterwards resign the same, such town clerk of the said borough, 

resignation may he made by and that on such payment being 

payment to the treasurer of the made as aforesaid, and such 

borough of Leicester of the fine notice given, the office thereto- 

hereby imposed, and by notice fore held by such person shall 

in writing under the hand of thereupon become vacant. 



160 Of the Resignation of a Corporate Office. 

office appeared to hare been argued as the avoidance 
of a former office on the ground of an implied surren- 
der or amotion from it, proceeded to observe : " If 
this view of the subject be correct, it seems to follow 
that the acceptance of the second office will not abso- 
lutely avoid the first, unless it be made by, or with the 
privity of, that authority which has the power to accept 
the surrender of the first or to amove from it." (R. v. 
Patteson, 4 B. A Ad. 9.) 

It has been held that the office of councillor was 
avoided by the acceptance from the council of the 
office of clerk to a court of requests under a local Act. 
(Staniland v. Hopkins, 9 M. & W. 178.) 

The acceptance of an incompatible office will not be 
prevented from operating as an avoidance of a former 
office by the fact that the election to the latter office 
was void; so that if the party is ousted from the 
second office on a quo warranto, he will not thereby 
be restored to his original office. (R. v. Hughes, 
6 B. & C. 886; and see R. v. Bond, 6 D. & R. 
333.) 



CHAPTER XIX. 
Of Amotion from a Corporate Office. 

Ik what Cases.] It has already beon seen that in 
the event of a mayor, alderman, or councillor becoming 
bankrupt or insolvent, or compounding with his ere* 
ditors, or being continuously absent for a certain period, 
(pp. 116, 139, ante,) he shall cease to hold the office, 
and the council are to declare the office to be void, and 
to give public notice thereof. (M. C. s. 52.) 

The course (a) pointed out by the Municipal Cor- 
poration Act in such case must be strictly fol- 
lowed. 

At common law the power of amoving an officer 
for misconduct is incidental to the corporation at 
large, and is not confined to the body or person in 
whom the right of electing or appointing such officer 
is vested. 

It follows from this rule, that as the powers of the 
corporate body in any corporation are now vested in 
the council, consisting of the mayor, aldermen, and 
councillors, the power of amotion is vested in them. 
(Arn. 185.) 

The offences for which a corporate officer may be 
removed may be divided into three classes : — 



(a) See J*, v. Oxford, 6 Phippen, Id. 966; and J?.?. 
A. & E. 849 ; R. v. Winches* Leeds, 7 A. & E. 963. 
ter, 7 A. & E. 215 ; R. ?. 
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First: Such as relate to his corporate or official 
character, and amount to breaches of the condition 
expressly or tacitly annexed to the office. 

Of this nature are the misapplication or embezzle- 
ment of the corporate funds; or not accounting for 
rents received; erasing entries from the corporate 
books, or falsifying them ; and the like. (See R. v. 
Chalke, 1 Ld. fiaym. 226 ; R. v t Doncaster, Say, 29 ; 
2 Ld. Raym. 1566.) 

Secondly : Such offences as have no relation to his 
corporate or official (b) character, but are, in them- 
selves, of so infamous a character as to render the 
offender unfit to enjoy any public franchise. (2 Eyd. 
Corp. 62.) 

Of this nature are perjury, forgery, or bribery. (J2. 
v. Tiverton, 8 Mod. 186.) 

Thirdly: Offences of a mixed nature, being not 
only against the duty of the officer, but also indictable 
at common law. 

Thus, the taking pare in a riotous assembly and 
assault upon other corporators, whereby the business 
of the corporation was impeded, has been held to be a 
good ground for amotion. (Haddock's case, T. Raym. 
439 ; R. v. Derby, Ca. temp. Hardw. 155.) 

In cases falling within the first and third class an 
amotion may take place, being for a breach of corpo- 
rate duty, without any previous proceedings being had 
in a court of law ; but in cases within the second class, 



■■i iii i 



(6) Habitual drunkenness has magistrate. JR. v. Taylor, 3 

been held a good cause for re- Salk. 231 ; Taylor v. Gloucet- 

movingan alderman, on account ter, 1 Rol. 409. Such a cause 

of the evil example to others, is happily not likely to arise at 

and his consequent inefficiency the present day, (Am. 186.) 
to discharge the duties of a 
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there must have been a conviction at law before the 
party can be amoved (c). 

How made.] To render the amotion legal the 
council should be duly convened for the purpose, and 
the party against whom the proceedings are insti- 
tuted must have notice to appear, which should 
be served upon him a reasonable time before the 
meeting. 

The notice or summons should state the charge 
upon which it is proposed to amove the party with 
ftufficient (d) particularity, but the same technical pre- 
cision is not required as in an indictment; thus, an 
allegation that the party "forged, or caused to be 
forged/ 9 a certain document, has been held sufficient! 
though it would not have been so in an indictment. 

If the party charged does not appear upon a proper 
summons, or, appearing, remains silent and does not 
deny the charge, it must be examined and proved, and 
all the proceedings must be conducted as if he had 
denied it. An amotion upon the ground that the 
silence of the party amounted to a confession has been 
held to be void, although it is not sufficient to enable 
him to maintain an action against those who amove 
him, in the absence of proof of malice. (JETarman v. 
Tappenden, 1 East, 555.) 

An amotion, though legal, has not the effect of in- 
validating any act which the corporator has previously 
done, or in which he has been concerned ; but as soon 
as he is amoved he ceases ipsojacto to be a corporator, 
and another may be elected into the vacant place. 



(c) R. v. Richardson, 1 Burr. (d) See R. v. Sandys, 2 Bar- 
589 ; and Haddock's case, T. nard, 301 ; Taylor v. Olouces- 
Baym. 439. ter, 1 Rol. 409; and R. ▼. 

Lyme Regis, Doug. 174. 
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If the party who has been amoved continue to act, ho 
is a mere usurper; and all such acts are void, and he 
may be ousted by a quo warranto, and punished for 
such usurpation ; but an amotion from one office does 
not in general impair the title of a party to another 
office. (Arn. 188.) 

Municipal Corporations Act.] Although this 
Act does not in terms take away from the body corpo- 
rate acting by the council the . power of amotion pos- 
sessed at common law, there is no reported case of the 
removal from office of any corporator by the act of the 
council since it came into operation, except in cases 
expressly provided for by the 62nd section. To 
justify such a course now that the numbers of 
the council are elected by the ratepayers, and not 
self-elected, as under the old charters, very flagrant 
misconduct should be shown, and it is impossible to 
say how the court of Queen's Bench would view such 
proceedings. It may, indeed, be maintained that the 
power of amotion in other cases is impliedly taken 
away by the power of amotion given by the 52nd sect 
being limited to certain specific cases. 



CHAPTER XX. 
Of the Office and Duties of Town- Clerk. 

Appointment.] The council are required to appoint 
a town-clerk, who may be an attorney, but must not 
be a member of the council, nor treasurer of the 
borough. (H. C. s. 58.) 

He is to hold his office during pleasure. 

The town-clerk cannot be elected auditor or assessor ; 
(H. C. 8. 37 ;) and he is disqualified from serving on 
any jury summoned within the borough, and exempt 
from serving on any jury summoned to serve in the 
county in which the borough is situate. (M. C. s. 122.) 

The council are empowered to take such security for 
the due discharge of his official duties as they shall 
think proper. (M. C. s. 58). 

Salary.] The council may order such salary or 
allowance to be paid to him as they may think reason- 
able, which is to be paid out of the borough fund. 
(M. C. ss. 58, 92). 

Such salary is the only compensation to which he is 
entitled for the discharge of duties specifically cast 
upon him by the Municipal Corporation Act, but the 
extent of assistance to be provided for him in the way 
of clerks or other assistants is for the determination of 
the council. 

The Parliamentary Reform Act of 30 & 31 Vict, 
ch. 102, 8. 3, however, provides that the " expenses " 
which he is entitled to charge under 6 Vict. ch. 18, 
s. 55, shall include all proper and reasonable fees and 
charges of any town-clerk to be thereafter made for his 
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trouble, care, and attention in the performance of the 
services and duties imposed upon him by the 6 Vict, 
ch. 18, or the 30 £ 31 Vict. ch. 102, in addition to 
any money actually paid or disbursed by him. 

Under the authority of this enactment, the town- 
clerks of most boroughs have made a charge for the 
large amount of additional labour cast upon them by 
the increased number of persons now admitted to the 
franchise and the requirements of the new law with 
respect to the register — and to some reasonable re- 
muneration they are clearly entitled. 

Specific Duties.] The duties of the town-clerk 
under the Municipal Corporation Act are as follows : — 

To keep the " Freemen's Roll/' — to enrol thereon 
every person whose claim thereto shall have been esta- 
blished before the mayor — to keep a true copy of such 
roll to be perused by any person, without fee, at all 
reasonable times ; 

And to deliver a copy thereof to any person requir- 
ing the same, on payment of a reasonable price. (M. C. 
b. 5.) 

To cause copies of the burgess lists which are to be 
delivered to him by the overseers on 1st September, 
(see 20 & 21 Vict. ch. 50, s. 7,) to be forthwith printed. 
(M. 0. s. 15.) 

To deliver a copy of any such list to any person re- 
quiring the same, on payment of a reasonable price. 
(M. C. s. 15.) 

To cause a copy of all such lists to be fixed on or 
near the town-hall, or in some public and conspicuous 
place in the borough, every day during the week pre- 
ceding the 15th of September. (M. C. s. 15.) 

To cause lists of claimants and persons objected to 
to be made out according to the forms prescribed by 
the schedule to the Municipal Corporations Act, and 
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cause copies of such lists to be fixed iu like manner 
during the eight days next preceding the 8th of 
October. (M. C. s. 17). If he neglects or refuses to 
receive, print, and publish the lists, or refuses to allow 
any list to be perused by any persons " having right 
thereunto," he is liable to a penalty of 60/., to be 
recovered by action. (M. C. s. 48). 

To keep a copy of such last mentioned lists to be 
perused by any person without fee, at all reasonable 
hours during these eight days. (M. C. s. 17.) 

To deliver a copy of each of such lists to any person 
requiring the same, on payment of not more than one 
shilling for such copy, (M. C. s. 17.) 

To produce the burgess lists and the lists of claim- 
ants and persons objected to at the opening of the 
revision court. (M. C. s. 18.) 
To keep the revised burgess lists. (M. C. s. 22.) 
To cause the burgess lists to be fairly and truly 
copied out into one general alphabetical list in a book 
(the burgess roll,) with every name numbered, begin- 
ning the numbers from the first name and continuing 
them in a regular series to the last name, and to be 
completed before the 22nd of October. (M. C. s. 22.) . 

To have copies of the burgess-roll, written or printed, 
for sale at a reasonable price. (M. C. 8. 23.) 

To pay over the monies arising from the sale of the 
burgess roll and of all lists to the treasurer. (M. C. 
s. 23.) 

To keep the voting papers at the election of coun- 
cillors for six months at least after the election, and to 
allow any burgess to inspect the same on payment of 
one shilling. (M. C. s. 35.) 

To make out the lists of freemen, and of persons 
claiming or objected to as freemen entitled to vote at 
parliamentary elections ; and to publish the parliamen- 
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tary register in conformity with the provisions of 30 & 
31 Vict. ch. 102. 

To prepare, sign, and publish, seven days at least 
before the day fixed for the election of any councillor, 
auditor, or assessor, a notice on the town-hall door, and 
in some other conspicuous parts of the borough or 
ward for which the election is to be held, requiring 
nominations to be sent to the town-clerk at least two 
whole days, Sunday excluded, before the day of elec- 
tion, and to cause the names of the persons so nomi- 
nated, with their christian and surnames, and places of 
abode, to be printed and placed on the town-hall door, 
and in some other conspicuous parts of the borough or 
ward at least one whole day (Sunday excluded) before 
the day of election, (22 Vict. ch. 35, ss. 5, 6, as 
extended by 32 & 33 Vict ch. 55, ss. 6, 7,) and to 
proceed with respect to the election in manner pre- 
scribed by the 8th section of the Nomination Act, (see 
p. 95, ante. See 22. v. Arnold, 4 A. & E. 657, and 
Jt. v. Blagg, 10 Jur. 988.) 

To keep the voting papers at the election of alder- 
men among the records of the borough, (i Vict. ch. 
78, s. 14.) 

Where a borough is divided into wards, to keep a 
copy of the particulars of the division among the 
public documents of the borough. (H. G. s. 39.) 

General Duties.] To make all the necessary 
arrangements for the election of auditors and assessors 
on 1st March, and also in the case of vacancies. 

To act as adviser of the mayor at parliamentary 
elections, when the mayor is returning officer. 

To summon the council to all meetings (a), and in 

(a) Although it is not neces- sirable that this should be done, 
sary that the business to be as it is important that the mem- 
transacted at quarterly meetings bers of the council should come 
should be stated in the summons prepared for the discussion of 
of the town-clerk, it is very de- the business. 
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the case of special meetings, stating the business to be 
transacted. 

To attend meetings of the council, and take minutes 
of the proceedings. 

To attend all meetings of the various committees at 
which any important business is to be considered, and 
such other meetings as he may be required to do by 
his engagement with the council. 

In case of the death, resignation, or lawful removal 
of the mayor to convene a meeting of the council (as 
authorized by 16 & 17 Vict. ch. 79, s. 9,) within ten 
days thereafter, (M. C. s. 49,) to supply the vacancy. 

To act as the general adviser of the mayor and the 
council. 

Incapability of Acting.] In any borough in 
which there shall be no town-clerk, or in which the 
town-clerk shall be dead or incapable of acting, all 
matters required by the Municipal Corporation Act to 
be done by the town-clerk, are to be done by the per- 
son executing duties in such borough similar to those 
of town-clerk ; and if there be no such person, or if 
such person shall be dead or incapable of acting, then 
by such fit person as the mayor shall appoint. (M. C. 
s. 16.) 

Deeds.] To have the charge and custody of all the 
charters, deeds, muniments, and records of the borough. 
(M. C. s. 65.) 

The town-clerk has no lien on the corporation mu- 
niments, which he holds merely in that capacity, 
although he has on papers, with respect to which he 
has done work as an attorney or solicitor. (K. v. San- 
key, 5 A. <fc E. 48.) 

Default.] If, within three days after receiving a 
notice under the hands of three or more of the council, 
the town-clerk neglects to deliver up all books, papers, 

i 
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and writings in his custody or power relating to thd 
execution of the Municipal Corporation Act, or to give 
satisfaction to the council respecting the same, he may 
be proceeded against summarily before two justices of 
the peace, who are empowered to commit him to the 
house of correction, until he shall have delivered them 
up, or have given such (c) satisfaction to the council 
respecting them. (M. G. s. 60.) 

The corporation are not precluded by the Act from 
any remedy they may have by action ; but they can- 
not proceed against the town-clerk both by action, 
and in a summary way, for the same cause. (M. C. s. 
60.) 

Accounts.] The town-clerk is to deliver to the 
council, at such times during the continuance of his 
office as they shall direct, or within three months after 
the expiration thereof, a true account in writing of all 
matters committed to his charge, and of all monies 
received by him for the purposes of the Municipal 
Corporation Act ; and how much shall have been paid 
and disbursed, and for what purposes, with vouchers, 
(fee, and upon his neglect to do so he may be proceeded 
against in a summary way, as in the case of non- 
delivery of papers; and may be committed to gaol 
till he shall have delivered such account. If any 
money is found to be due from him, it may be levied 
by distress, and in default thereof be may be com* 
mitted to gaol for three calendar months, or until he 
shall have paid what was due from him, or a composi- 
tion be agreed to by the council. (M. C. s. 60 ) 



(c) See in re, Gateshead, 6 land, 1 M. & G. 591, and Eg- 
A. & E. 660; Baylis v. Strick- ginton's case, 2 E. & B 717. 
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Of the Office and Duties of Treasurer. 

Appointment.] The Council are required to ap- 
point a treasurer ; he must not be the town-clerk, nor 
a member of the council ; (M. C. s. 68 ;) and he is to 
hold his office during the pleasure of the Council, and 
not by an annual appointment. (6 &7 Vict. ch. 89, 
s. 6.) 

Vacancy.] In the case of a vacancy in the office by 
death, resignation, amotion, or otherwise, the council 
are to appoint a successor within twenty-one days 
from the happening of the vacancy. (6 & 7 Vict. 
ch. 89, s. 6.) 

The Council may take security for the discbarge of 
his duties, and have power to fix such salary or allow- 
ance as they shall think reasonable. (M. C. s. 58.) 

Duties.] The duties of the treasurer, under the 
Muncipal Corporation Act, are as follows : — 

To receive all penalties and forfeitures recovered in a 
summary way before the justices of a borough in which 
a separate court of quarter sessions shall be holden, 
and to apply the same to the credit of the borough 
fund, whether the same are made payable to the Crown 
or to the corporation, except penalties to informers or 
parties aggrieved, or forfeitures under any Act relating 
to the customs, excise, and post office, or to trade (a) 
or navigation, or to any branch of the revenue. (M. C. 
s. 126.) 



(a) In Seamen's Hospital Seaman's Act, of 7 & 8 Vict. 

Society v. Liverpool, 4 Exch. ch. 112, were within the ezcep- 

180, it was held that penalties tion as to trade and navigation, 
adjudged under the Merchant 

i 2 
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To receive all monies due from other officers of the 
Council. (M. C. s. 60.) 

To pay no money on account of the Corporation, 
save only in such case as is provided for by the Muni- 
cipal Corporations Act, unless upon the order in writing" 
of the Council, signed by three or more members 
thereof, and countersigned by the town-clerk ; or by 
order of the court of sessions, or of a justice acting for 
the borough, in the discharge of his judicial duty, in 
cases provided for by the Act, or in such case as a 
court of sessions for any county, or a justice for a 
county acting in the discharge of his judicial duty may 
make an order for payment of money on the treasurer 
of such county, or for the payment of the salary granted 
to any recorder or police magistrate. (M. C. s. 69 ) 

Certiorari.] Under the Municipal Corporation 
Act an order of the town-council for the payment of 
money out of the borough fund would not have been 
removable by certiorari ; (M. C. s. 132 ;) but it having 
been considered expedient to give all persons interested 
in such fund a direct and easy remedy for the misappli- 
cation thereof, it was enacted by 1 Vict. cb. 78, s. 44, 
that such orders may be removed into the Court of 
Queen's Bench, according to the usual practice of that 
court with respect to writs of certiorari, and may 
be disallowed (b) or confirmed with costs according to 
the judgment and discretion of the court. 

This enactment will apply although the order was 
irregular in point of form, from not having been signed 
by three members of the council, and countersigned by 



(6) As to the costs of opposing Greene, 4 Q. B. 646; Jt, v. 
the writ being payable out of Duncan, 5 Q. B. 059 ; and R. 
the borough fund, see R. v. v. Dunn, 5 Q. B. 969. 
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the town-clerk, as required. (22. v. Lichfield, 12 L. J. 
Q. B. 308.) 

The Court of Queen's Bench does not consider itself 
bound to disallow all payments which have been made, 
although payment of the money could not have been 
enforced. (-B. v. Prest, 16 Q. B. 33.) 

The application for the writ is not limited to six 
months, as in cases provided for by 13 Geo. 2, ch. 18, 
s. 15, but the Court of Queen's Bench will, it appears, 
be guided by the circumstances of each case. (Roberts 
r. Corporation of Sheffield, 24 L. T. (N. S.) 659.) 

Accounts.] The treasurer is to keep accounts of all 
monies received and paid by him, and of the several 
matters for which they shall have been received and 
paid ; and the books containing the accounts shall at 
all seasonable times be open to the inspection of any 
of the aldermen or councillors ; and all the accounts 
with all vouchers and papers relating thereto are to be 
submitted by him to the auditors of the borough, (t. e.,) 
the two elective auditors and such member of the 
council as the mayor shall name, on the first day of 
March in every year, or within ten days after a va- 
cancy, as their co- auditor, (M. C. s. 93,) in the months 
of March and September in each year ; and after such 
accounts have been audited in September, the treasurer 
shall cause an abstract thereof to be printed, which is 
to be open to the inspection of the ratepayers, and a 
copy of which is to be delivered to any ratepayer ap- 
plying for the same on payment of a reasonable price. 
(M. C. s. 93,) 

A statement of all monies received and expended is 
to be transmitted to the secretary of state, before the 
first day of March in each year, (6 & 7 Will. 4, 
ch. 104, s. 10,) made up to the last period of audit. 
(1 Vict. ch. 78, s. 43.) 

The treasurer is required to keep separate accounts 
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of the receipts and payments of all money raised under 
the Public Libraries Acts — under the Lunatic Asylum 
Acts — and also under the Police Superannuation Acts. 
It is also important that the accounts of all money 
received and paid under local Acts should be so kept 
as to show the capital borrowed, and its gradual 
repayment, separately from that of the income accruing 
in the shape of rents or rates, and the current expen- 
diture. 



CHAPTER XXII. 
Of the Coroner. 

Appointment.] The Council of every borough in 
which a separate court of quarter sessions shall be 
held, are required to appoint a coroner, within ten 
days after the grant of such court, and to fill up every 
vacancy within ten days thereafter; (M. C. s. 62 ;) and 
the coroner cannot be an alderman or councillor. (Id.) 
The coroner will continue in office so long as he shall 
well behave himself in his office of coroner. (Id.) 
The office is therefore of a freehold nature, and the 
holder can be removed for misconduct only, according 
to the well known law in such cases. 

It has been decided that a coroner so appointed is 
not a corporate officer within the 9th Ann. c. 20, s 0, 
and therefore upon judgment of ouster in a quo war- 
ranto, the relator is not entitled to costs. (22. v. 
Qrimsharv, 5 D. & L. 249.) 

Deputy.] In case of illness or unavoidable absence 
the coroner may appoint, by writing under his hand and 
seal, a barrister or an attorney, not being an alderman or 
councillor of the borough, to act for him as deputy 
coroner during such illness or unavoidable absence, but no 
longer or otherwise; but the mayor or two of the borough 
justices must on each occasion certify, under their hands 
and seals, the necessity for such appointment, (6 &7 
Will. 4, ch. 105, s. 6,) and the certificate stating the 
cause of the absence of the coroner is to be openly 
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read to every inquest summoned by the deputy. 
(6 & 7 Will. 4, ch. 105, 8. 6.) A deputy coroner as 
well as a coroner is privileged from arrest while pre- 
paring to hold an inquest. (Ex parte Deputy Coroner 
of Middlesex, 6 H. & N. 501 .) 

The fact of the coroner being engaged in holding an 
inquest is a sufficient cause for the appointment of a 
deputy for the purpose of holding another inquest, and 
the inquisition, when held before a deputy, is properly 
described as being taken before the principal coroner, 
and is properly signed in the name of the principal 
coroner, " by A. B. his deputy." If the jury are 
sworn, and the proceedings begin before the deputy, 
he should conclude them, though the principal coroner 
should be present in the course of holding the inquest. 
(It. v. Perkins, 7 Q. B. 165.) 

Where a borough coroner has been appointed, no 
one but himself or his deputy is to take an inquisition 
in the borough. (M. C. s. 62.) 

Fees.] The coroner is entitled to a fee of 20*. for 
every inquest, and also an allowance for his travelling 
expenses at the rate of 9d. per mile, when he is com- 
pelled to travel more than two miles from his place of 
abode, to be paid out of the borough fund, by order of 
the court of quarter sessions. (M. C. 8. 62.) 

By a subsequent statute (1 Vict. ch. 68) relating to 
the payment of coroners' expenses generally, it is 
enacted by the third section, that an account of all 
sums paid by any coroner of a borough shall be laid 
within four months after any inquest before the town 
council, accompanied by vouchers; and the council 
may allow the same, and order them to be paid by the 
treasurer, and also the sum of 6s. 8d. for every inquest, 
over and above all other fees and allowances to which 
he is by law entitled. 



-- H 
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It would seem, therefore, that a borough coroner is 
entitled by this Act to the fee of 6*. 8d., over and 
above the fee of 20*. before mentioned; but it is 
remarkable that tbe last-mentioned statute makes no 
reference to the Municipal Corporation Act. (Am. 
2010 

In boroughs, not having a separte court of quarter 
sessions, the coroner for the county in which the borough 
is situate is to take the inquisition. (M. C. s. 64. 
See 33 J. P. 270.) 

The salaries and accounts of coroners for counties 
are regulated by 7 & 8 Vict. ch. 92, and 23 & 24 
Vict, ch, 116. 

Returns.] Every borough coroner is required, on 
or before the 1st of February in every year, to make a 
return to the secretary of state of all inquests held by 
him relating to the death of any person for the year 
ending on the preceding 31st of December. (M. C. 
s. 63.) 
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CHAPTER XX11I. 

Of the Watch Committee and the Borough Constables. 

Appointment.] The council are from time to time 
to appoint a sufficient number of their own body, who, 
together with the mayor for the time being, shall be 
called the Watch Committee, and all powers given to 
the committee may be executed by the majority 
present at any meeting, the whole number present not 
being less than three. (5 & 6 Will. 4, ch. 76, s. 76.) 

The chairman of any meeting may give an original 
vote, but the Act does not give him a second or cast- 
ing vote. 

Constables.] The committee are required to appoint 
a sufficient number of constables for the borough, who 
are to be (a) sworn before a justice having jurisdiction 
within the borough. (M. C. s. 76.) 

Such constables are to have power to act as such, 
not only within the borough, but also within the 
county in which the borough is situated, and within 
every county being within seven miles of the borough, 
and also within all liberties in such county, have all 
such powers and privileges, and are liable to all such 
duties and responsibilities as any constable duly ap- 
pointed may have within his constablewick by virtue 
of the common law, or of any statutes made or to be 
made, and shall obey all such lawful commands as they 
may from time to time receive from any justices hav- 
ing jurisdiction within the borough, or within any 

(a) Since "The Promissory should be made in lien of an 
Oaths Act, 1868," a declaration oath. 
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county in which they shall be called on to act as con- 
stables. (M. C. s. 76.) See Maberley v. Titterton, 7 
M. & W. 540 ; and Penny v. Slade, 5 Bing. N. C. 469. 

But by a subsequent statute, (22 & 23 Vict. ch. 32, 
s. 2,) it is enacted, that borough constables shall not 
be required to act out of their borough, except in exe- 
cution of warrants of borough justices, or in pursuance 
of directions of the watch committee, in cases of 
special emergency. 

The watch committee may make regulations for pre- 
venting neglect or abuse, and for rendering the con- 
stables efficient in the discharge of their duties ; and 
the committee or any two justices having jurisdiction 
within the borough, may at any time suspend or dis- 
miss any constable whom they shall think negligent 
in the discharge of his duty, or otherwise unfit for the 
same ; and no man so dismissed can' be re-appointed 
without the consent of two justices having jurisdiction 
within the borough. (M. C. s. 77.) 

Any constable when on duty may apprehend any 
idle and disorderly persons whom he shall find disturb- 
ing the public peace, or whom he shall have just cause 
to suspect of intention to commit felony, and deliver 
them to the constable in attendance at the nearest 
watch-house, in order that they may be secured until 
brought before a justice, or bail may be taken for their 
appearance before a justice. (M. C. s. 78.) 

Bail.] Where any person charged with any petty 
misdemeanor shall be brought without the warrant of 
a justice into the custody of any constable during his 
attendance in the night-time at any watch-house, such 
constable may take bail by recognizance, without fee 
or reward, from persons brought before him ; such re- 
cognizance being conditioned for the appearance of the 
party charged before a justice at some specified time 
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and place within two days, entering the particulars of 
the recognizance in a book there kept. (M. C. s. 79.) 

In default of appearance at the time and place ap- 
pointed, or within one hour after, the recognizance is 
to be forfeited, and dealt with as here provided, but 
the justice may, on the application of any person on 
behalf of the party charged, postpone the time of hear- 
ing and enlarge the recognizance. (M. C. s. 79.) 

Wages.] The watch committee, subject to the appro- 
bation of the council, are to fix the salaries, wages and 
allowances of the constables, which are to be paid by 
the treasurer. (M. C. s. 82.) 

Neglect of Duty.] Any constable guilty of any 
neglect of duty, or of disobedience of any lawful order, 
is liable, on conviction before two justices, to impri- 
sonment for not exceeding ten days, or to be fined not 
exceeding 40*., or to be dismissed from his office, as 
the justices shall in their discretion think meet. (M. C. 
s. 80.) 

The watch committee are also empowered by 22 & 
23 Vict. ch. 82, s. 2(5, to suspend any constable whom 
they shall think remiss or negligent in the discharge of 
his duty, or otherwise unfit for the same, and also to 
fine any constable not exceeding one week's pay,. and 
to reduce him from a superior to an inferior rank, in 
addition to any other punishment to which he may be 
liable. 

' Assault.] Any person (a) assaulting or resisting a con- 
constable, appointed under this Act, in the execution of 

(a) Under the " Prevention six months, or, in the discretion 
of Crimes Act, 1871," s. 12, the of the court, by imprisonment 
offence of an " assault on any (without any fine) for not ex- 
constable when in the execution ceeding six, or, in case such 
of his duty," is punishable by a person has been convicted of a 
penalty of not exceeding 201., similar assault within two years, 
and in default of payment by nine months, with or without 
imprisonment, with or without hard labour, 
hard labour, for not exceeding 
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his duty, or aiding or inciting any person so to assault 
or resist, is liable, on conviction before two justices, to a 
penalty of not exceeding 52., or he may be indicted for 
the offence ; but he cannot be proceeded against sum- 
marily and also by indictment for the same offence. 

(M. C. s. 81.) 
Rewards, &c] The watch committee have power, 

subject to the approbation of the council, to award 
rewards to constables for extraordinary diligence or 
exertion, or as a compensation for wounds, or severe 
injuries received in the performance of their duty, or as 
an allowance to such of them as shall be disabled bv 
bodily injury received, or be worn out by length 
of service, and to direct the payment of all other 
charges and expenses for the purpose of the constabu- 
lary force. (M. C s. 82.) 

The committee may also under 22 & 23 Vict. ch. 
32, s, 24, with the approbation of the council, and on 
the recommendation of the police superintendent, 
grant to any constable a gratuity of not exceeding 3/. 
as a reward for any meritorious act done by him in 
the execution of his duty. 

The committee may, it seems, with the approbation 
of the council, order the payment of the (a) costs of 
defending borough constables on a prosecution incurred 
by them in the discharge of their duty ; but the coun- 
cil themselves cannot originate such an order, even 
although the payment may have been recommended 
to them by a report from the watch committee. (22. v. 
Thompson, 5 Q. B. 477.) 

(a) Where the Towns Police ing constables in prosecutions 
Clauses Act is in force, the - sgainst them, for acts done in 
9th section will authorize the the execution of their duty, and 
local authority to pay the ex- to make rewards vr allowances 
penses of prosecuting felons or in certain cases, 
other offenders, or of defend- 
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If any extraordinary expenses have been necessarily 
incurred in the apprehension of offenders or the exe- 
cution of the orders of any justice having jurisdiction 
within the borough, such expenses having been first 
examined and approved by the justice, may then be 
ordered to be paid by the council. (M. C. s. 82.) 

Special Constables.] Special constables are to be 
appointed by two or more justices yearly in October ; 
they are to act when required to do so by warrant of 
any justice having jurisdiction within the borough, 
stating therein that the ordinary police force is insuf- 
ficient at that time to maintain the peace of the bo- 
rough, and they are to receive 3*. 6d. per day each, 
for any day they are called out to act, and on their 
appointment, to take the oath (now a declaration, see 
the Promissory Oaths Act, 1868, required by 1 & 2 
Will. 4, ch. 41, and to have all the powers and immu- 
nities of that Act, (M. C. s. 83.) The persons to be 
appointed are to be inhabitants of the borough not 
legally exempt from serving the office of constable. 
(M. 0. s. 83.) 

Watch Rate.] The council are empowered to levy 
watch rates of not exceeding 8d. in the pound in the 
year, for the purpose of paying the police expenses, as 
authorized by 22 & 23 Vict. ch. 32, s. 6, amending 
2 & 3 Vict. ch. 28, s. 1, and 3 & 4 Vict. ch. 28, s. 2. 

Quarterly Reports.] So much of the 86th section 
of the Municipal Corporation Act as required quar- 
terly reports to the Secretary of State, of the number 
of Constables, and of their arms, clothing, salaries and 
allowances, and of the number and situation of all 
station-houses, was repealed by 21 & 22 Vict. ch. 67, 
s. 2; but so much as required quarterly returns of copies 
of all rules, orders and regulations which shall from 
time to time be made by the watch committee, or the 
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council for the regulation of the police force, is still in 
force. The watch committee are required to send to the 
Secretary of State, in the month of October, a return of 
the number of offences reported to the police, for the 
year ending 29th of September, and of the number of 
persons apprehended, the nature of the charges, and the 
result of the proceedings. (19 & 20 Vict. ch. 69, s. 14.) 
Elective Franchise.] No constable appointed 
under the Municipal Corporation Act, except a(&) special 
constable, is capable during the time he continues to 
be such constable, or within six calendar months after 
be has ceased to be such constable, of giving his vote 
for the election of any person to any municipal office, 
or of any member to serve in parliament for the 
borough, or for any county in or to which the borough 
is situate, either wholly or in part, or adjoins, or for any 
borough witbin any such county ; nor can he by word, 
message, writing, or in any other manner endeavour 
to persuade any elector to give or dissuade him from 
giving his vote, under the penalty of ten pounds, re- 
coverable in any court of competent jurisdiction, by 
any person who shall sue for the same, within six 
months after the offence, one half to be paid to the 
person suing, and the other half to the treasurer of the 
borough. (19 & 20 Vict. ch. 69, s. 9.) 

The section however provides that nothing therein 
contained shall subject any constable to any penalty 
for any act done by him at any election in the dis- 
charge of his duty. 

Government Inspector.] Her Majesty is autho- 
rised to appoint inspectors to visit and inquire into the 

(ft) Under 17 & 18 Vict. ch. compelled to serve as a special 

102, s. 8, no person having a constable at the election for 

right to vote at the election for any member for such place, 

&Q y place, shall he liable or unless he consents so to act. 
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state and efficiency of the police force, and the state of 
the police stations, charge rooms, cells, lock-ups, or 
other premises occupied for the use of the police, and 
to report thereon to the Secretary of State. (19 & 
20 Vict. ch. 69, s. 15.) 

Government Allowance.] On the certificate of the 
Secretary of State that the police has been maintained 
in a state of efficiency in point of numbers and disci- 
pline for the year ending 29th September, the treasury 
may pay not exceeding one-fourth of the charge of the 
police for pay and clothing. If such certificate be 
withheld, the report of the inspector is to be sent to 
the watch committee, who may address any statement 
relating thereto to the Secretary of State ; and if the 
certificate be finally withheld, a statement of the 
grounds for so doing, with the statement of the watch 
committee, is to be laid before parliament. (Id. s. 16.) 

No such Mim is to be paid towards the pay and 
clothing of the police of any borough not being con- 
solidated with the police of the county, unless the 
population of the borough according to the then last 
census, shall exceed 5000. (Id. s. 17.) 

Police Superannuation.] The provisions of the 
Acts relating to the establishment of a police superan- 
nuation fund will be found in a subsequent chapter. 

High Constable.] By 32 & 33 Vict. ch. 47, the 
office of high constable is abolished, and certain duties 
heretofore discharged by this officer, are in future to 
be performed by the clerk to the justices. 



CHAPTER XXIV. 

Of the Borough Justices and their Clerk, 

Commission.] Upon the petition of the council of 
the boroughs named in Schedules (A.) and (B.) of the 
Municipal Corporation Act, a commission may be 
issued to so many persons as the Crown shall from 
time to time think proper, to act as justices of the 
peace therein. (M. C. s. 98). In boroughs which have 
not a separate court of quarter sessions, the justices for 
the county may exercise jurisdiction therein as fully as 
in the county. (M. C. s. Ill, see R. v. Deane, 2 Q. B. 
96, and R. v. Bristol, 4 B. & B. 265.) 

Qualification.] No qualification by estate is re- 
quired for a borough justice, nor is it necessary that 
he should be a burgess; (M. C. s. 101 ;) nor is a party 
disabled from acting as a justice by reason of his being 
liable to be rated to any borough rate. (M. C. s. 128.) 
An attorney or solicitor may be appointed a justice for 
a borough (a). 

A justice is required to reside within the borough, 
or within seven miles thereof, (M. C. s. 1)8), but a 
justice will be deemed to reside within the borough if 
he occupies any house, shop, warehouse, or other pre- 
mises within the same. (24 & 25 Vict. ch. 75, s. 3.) 

The mayor is ex officio a justice for the borough 
during his year of office, and the year following ; (M. 
C. 8. 57 ;) and where there is a recorder, he is also a 
justice ex officio. (Id. s. 103.) 

Oaths of Office.] No person assigned to keep 
the peace within the borough can act as a justice until 

(a) The disqualification of 85 Vict. ch. 18 ; but no person 
attorneys, solicitors, and proc- can act as a justice for a county 
tors from being justices for in which he carries on his pro- 
counties created by 5 Geo. 2, fession. 
ch. 18, was abolished by 34 & 
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he has taken the oaths required to be taken by justices 
of the peace (except as to qualification by estate), and 
has also made a declaration that he will faithfully and 
impartially execute the office to the best of his judg- 
ment and ability. (M. C. s. 104.) 

The declaration may be made before the mayor or 
any two aldermen or councillors of the borough. (M. 
C. s. 104.) 

The oaths, which are now the oath of Allegiance 
and judicial oath, as provided by " The Promissory 
Oaths Act, 1868/* are as directed by " The Promissory 
Oaths Act, 1871," s. 2, to be taken before such persons 
as Her Majesty may appoint, or, in England, in open 
court in the Court of Chancery, Queen's Bench, 
Common Pleas, or Exchequer, or in open court at the 
General or Quarter Sessions of the Peace for the 
County, Borough, or place in which the person taking 
the oaths acts as justice. 

The ordinary borough justices are not permitted to 
act in that capacity either in courts of gaol delivery, 
or at general or quarter sessions, nor in making or 
levying any county rate, or rate in the nature of a 
county rate. (M. C. s. 101.) 

Justices' Clerk.] The justices are required to 
appoint a clerk, who is removable (b) at their pleasure. 
(M. C. s. 102.) 

The justices may not appoint or continue as their 
clerk any alderman, or councillor, or the clerk of the 
peace of the borough, or of the county in which the 
borough is situate, or his partner. (24 & 25 Vict. ch. 
75, 8. 6). 

The clerk cannot by himself or his partner, or other- 



(6) As this office is removable warranto to try the right to the 
at pleasure, the court of Queen's office. (See M, v. Fox, 27 L. J. 
Bench will not grant a quo Q. B. 151.) 
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wise, be directly or indirectly employed or interested 
itt the prosecution of any offender committed for trial 
by the borough justices at any court of gaol delivery 
or general or quarter sessions, under the penalty of 
100/., one moiety payable to the borough fund, and 
the other moiety with costs of suit to any person who 
may sue for the same. (M. C. s. 102.) 

Fees or Salary.] A table of the fees payable to 
the clerk may be made from time to time by the 
council, subject to the confirmation or allowance of the 
secretary of state, who may make any alterations or 
additions therein. (M. C. s. 184.) 

The council may recommend to one of the secretaries 
of state that the clerk should be paid by salary out of 
the borough fund, instead of by fees, and may also 
recommend the alteration of any salary ordered under 
the Act, or the payment by fees in lieu of salary, and 
the secretary of state may, by order, fix or vary the 
amount of the salary, or direct the payment of fees. 
(14 & 15 Vict. ch. 65, s. 9.) 

In fixing the amount of the salary of any clerk 
appointed before the passing of this Act, regard is to 
be had to the tenure of his office, and no order can be 
made on the recommendation of the council in relation 
to the mode of payment or the amount of salary, unless 
at a meeting of the borough justices they approve of 
such recommendation, and such approval be certified 
to the secretary of state under the hand of the chair- 
man. (Id. s. 0.) 

The order may direct the payment of a salary for 
part, and fees for other part of the business ; (Id. s. 10 ;) 
and when paid by salary the clerk must account to 
the council for all fees received by him ; (Id. s. 11;) 
and the justices may in any proceedings before them 
remit any fee payable in whole or in part on account 
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of poverty or other reasonable cause, making and sign- 
ing an entry*thereof, and of the reason for the remis- 
sion in a book kept for the purpose by the clerk. 
(14 A 15 Vict. ch. 56, s. 12.) 

Juries.] Justices are exempt and disqualified from 
earring on any jury summoned within the borough, 
and exempt from serving on any jury summoned to 
serve in the county wherein the borough is situate, 
(M. C. a. 122.) 

Protection.] All actions against any person for 
anything done in pursuance of the Municipal Corpora- 
tion Act, must be laid and tried (see 22. v. Mitchell, 2 
Q. B. 630,) in the county where the fact was com- 
mitted, and must be commenced within six calendar 
months after the fact committed; written notice of 
the action must be given to the defendant one calendar 
month before its commencement ; (22. v. Burrell, 12 
A. & E. 460, and 5 & 6 Vict ch. 97, s. 4 ;) the defen- 
dant may plead the general issue ; and if he has made 
a sufficient tender of amends before action brought, or 
has paid a sufficient sum into court, the plaintiff is not 
to recover ; and if the defendant has judgment, he is 
to recover his full costs as between attorney and client. 
(M. C. s. 183.) The Act of 11 & 12 Vict. ch. 44, 
gives further protection to justices, as to which see 
13th ed. of " Stone's Justices 9 Manual," p. 465. 

Gaols.] Justices bave various powers with respect 
to the borough prison, other powers are vested in town 
councils. We give in a subsequent chapter a brief 
exposition of the duties of justices and councils. 

Duties.] The general duties of a justice of the 
peace do not come within the scope of this work. 



CHAPTER XXV. 

Stipendiary Magistrates. 

Appointment.] The council, if they think it re- 
quisite that a salaried police magistrate or magistrates 
should be appointed in the borough, have the power of 
making a bye-law fixing the amount of salary. Upon 
such bye-law being transmitted to the secretary of state, 
he may appoint one or more persons, according to the 
number fixed in the bye-law. The person so appointed 
must be a barrister of not less than five years' standing; 
and he is to hold his office during the pleasure of the 
Grown. His salary is to be paid out of the borough 
fund* In case of a vacancy it is necessary that afresh 
application should be made by the council. (M. C. s. 
99.) 

The 26 & 27 Vict. ch. 97, s. 3, confers certain 
powers on the local board of health of any city or place 
having a population of 25,000 inhabitants, and not 
being a Municipal Corporation, to apply to a secretary 
of state for the appointment of a stipendiary magistrate 
for their district, and to make a bye-law fixing the 
salary. 

Deputy.] A stipendiary or police magistrate, with 
the approval of the secretary of state, may appoint a 
deputy, who shall have practised as a barrister-at-Iaw 
for at least seven years, to act for him for not exceed- 
ing six weeks in any consecutive twelve calendar 
months, and also in case of sickness or unavoidable 
absence, a deputy for not exceeding three months at 
one time. (32 & 83 Vict. ch. 34, s. 2.) 



CHAPTER XXVI. 

Of the Court of Quarter /Sessions, the Recorder, and 

the Clerk of the Peace. 

Grant of Court.] If the council are desirous that 
a separate court of quarter sessions shall be holden for 
the borough, they are to signify the same by petition 
to the Queen in council, setting forth the grounds of 
the application, the state of the gaol, and the salary 
which they are willing to pay to a recorder. The 
crown thereupon may (a) grant a court of quarter ses- 
sions of the borough. (M. C. s. 108.) 

Recorder.] The crown may appoint a recorder for 
the borough, who must be a barrister of not less than 
five years' standing, but may not be an alderman or 
councillor, or police magistrate of the borough ; he is 
not disqualified, however, from being appointed a re- 
vising barrister. He is ineligible to serve in parlia- 
ment for the borough. He is to hold his office during 
good behaviour. He may be appointed to act for two 
or more boroughs conjointly. In case of a vacancy 
occurring, the Crown may appoint another recorder. 
(M. C. s. 103.) 
The recorder is to be a justice of the peace for the 

(a) Doubts having been en- ford, Halifax, Oldham, and 

tertained as to the validity of Tynemouth, those charters were 

charters granted to Manchester, confirmed by 5 & 6 Vict cb. 

Bolton, Birmingham, WoWer- 111 ; 11 & 12 Vict.ch.93; and 

hampton, Warrington, Wake- 18 & 14 Vict. ch. 42. 
field, Ashton-under-Lyne, Sal- 
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borough, and is to have precedence next after tike 
mayor. (M.C. s, 108,) 

His salary is to be paid out of the borough fund. 

Before he acts, he is to take the oaths required to be 
taken by other justices of the peace, and to make a 
declaration in the terms prescribed by the Act. (M. 0. 
s. 104.) 

The declaration may be taken before the mayor or 
any two aldermen or councillors ; (M. C. s. 104 ; and 
the oath of allegiance and jadicial oath required by 
" The Promissory Oaths Act, 1868," in manner pre- 
scribed by " The Promissory Oaths Act, 1871." (See 
p. 132, ante.) 

Borough Sessions.] The borough atMions are to 
be held quarterly, or at such other and more frequent 
times as the recorder may think fit, and he is ttye sole 
judge. (M. C. s. 105,) 

The recorder has cognizance of all crimes, offpnces, 
and matter^ whatsoever cognizable by any court of 
quarter sessions for counties in England, including 
appeals against orders of removal made by borough jus- 
tices, (R. v. Salop, 2 Q. B. 85, and B. v. Suffolk, Id. 
72,) notwithstanding the language of the 6th section 
of the 8 & 9 Will. 3, ch. 30, which provides that such 
appeals shall he heard at, the sessions for the county, 
il and not elsewhere." 

The recorder has jurisdiction in prosecutions under 
25 Geo. 2, ch. 36, s. 5, for keeping disorderly houses, 
notwithstanding the word " county " is uted in that 
section. (JR. v. Charles, 5 L. T. (N. S.) 328.) 

The recorder may try an appeal against an order of 
borough justices directing payment of the expenses 
incurred by removing a pauper lunatic to an asylum, 
(U. v. St. Lawrence, Ludlow, 11 A. & £. 170.) And 
he is expressly empowered to hear appeals against 
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luminary convictions; (M. G. 8. 131;) and also 
appeals against Borough rates; (M. C. a. 92;) and 
Watch rates. (8 £ 9 Vict. ch. 110, a. 3.) 

A recorder or deputy recorder who has an interest 
as a shareholder or ratepayer in an appeal, is disqua- 
lified frojn hearing it. (22. y. Recorder of Cambridge, 
30L.T. 164.) 

An order of quarter sessions in an appeal against a 
borough rate is not removeable by certiorari. (M. C. 
a. 132. See R. v. Ripon, 7 A. & E. 417.) 

The recorder has tbe same power to do all things 
necessary for exercising his jurisdiction as is possessed 
by the court of quarter sessions for any county; (M. C. 
s. 105 ;) but with respect to inspectors of weights and 
measures in boroughs, the power of appointing these 
officers is now vested in the council by virtue of 24 & 
25 Vict. ch. 75, s. 6, extending 22 & 23 Vict. ch. 56, 
jp. 4. . 

But he has no power to make or levy any rate, or to 
do any act in relation thereto, (M. G. a. 105, and 
.6 & 7 Will. 4, ch, 105, s. 8,) or to grant licences to pub* 
.licans, or to hear an appeal agaiust the refusal of 
borough justices to grant such a licence, (the appeal in 
this case lying to the quarter sessions for the county, 
under 9 Geo, 4, ch. 61, s. 27 ; see U. v. Deane, 2 Q. B. 
96,) or to exercise any of the powers specially vested 
in the council. (M. G. s. 105.) 

Assistant Barrister.] If it shall appear to the 
recorder that the sessions are likely to last more than 
three days, including the day of assembling, and tbe 
mayor or two aldermen of the borough shall have cer- 
tified before each such session to the recorder that the 
council have resolved that it will be expedient that a 
second court shall be formed, the recorder may appoint, 
under bis band and seal, a barrister of not less thaa 
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fiVe years' standing, to preside over such court. This 
name of such barrister must at some previous time 
have been transmitted to and approved by a secretary 
of state. (1 Vict. cb. 19, s. 1.) 

Such barrister is to be styled " assistant barrister/* 
and is to have the same power in his court as the 
recorder himself. (Id.) He is to receive ten guineas 
per diem, but not for more than two days. An assis- 
tant clerk may be appointed by the clerk of the peace; 
at the remuneration of two guineas a day, and an ad* 
ditional crier by the recorder, at half-a-guinea a day, 
for the second court. None of these Officers to be paid 
for more than two days. (Id. s. 2.) 
■ If the recorder shall be of opinion that the second 
court is no longer required} he may direct the assistant 
barrister to adjourn the same. (Id. s. 1.) 

Deputy Bbcobdkr.] In case of sickness or un- 
avoidable absence of the recorder, he may, under bk 
hand and seal, appoint a barrister of not, less than five 
years' standing to act as deputy recorder at the ses» 
aions then next ensuing or then being held, and not 
longer. (6 & 7 Vict. oh. 89, s. 8.) 

The sessions held before such deputy recorder ate 
not to be considered invalid by reason of the cause of 
the recorder's absence not being deemed to be Tin* 
avoidable* {Id. s. 8.) 

Adjournment,] In theeventof the absence of both 
the recorder and the deputy recorder at the quarter ses- 
sions, the mayor is to open and adjourn the sessions, and 
to respite all recognizances to a future day ; but he is not 
to do any other act as judge of the court. (H. O.s. 106.) 

lb case of the illness or absence of the mayor, the 
deputy mayor may discharge this official duty. (See 
M & 17 Vict. ch. 79, ss. 7, 8.) 

3>BPvrr Judge. — Where the recorder of any 
borough in which there is a court of record for th* 

K 
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trial of civil actions, is the judge of such court, he 
may, in case of sickness or unavoidable absence, make 
an appointment of a deputy, being a barrister of not 
less than five years' standing, to act as judge at the 
court then next to be held, or then being held, sending 
a statement of his reason for making such appointment 
to the secretary of state.. (82 & 33 Vict. ch. 23.) 
. Clerk of the Peace.] The clerk of the peace id 
appointed by the council, and holds his office during 
good behaviour. (M. C. s. 103.) Neither he nor his 
partner, nor any one in his employ, can. act as clerk to 
the borough justices under a penalty of 1002* (M. C* 
a. 102.) 

; Fees or Salary.] The council are to fix the fees 
payable to the clerk of the peace, subject to the allow* 
ance of the secretary of atate* (M. C. ss. 124, 125.) 
The clerk of the peace may, on the recommendation 
of the council and order of the secretary of state,. be 
paid by salary out of the borough fund in lieu of fees 
(14 & 15 Vict. ch. 65, s. 9) ; and the fees'to which he 
would otherwise be entitled will be payable by him to 
the borough fund. (Id. s. 11.) Unless the salary be 
fixed in the mode prescribed by this Act, an agree- 
ment between the clerk of the peace and the council 
that he should receive a salary out of the borough 
fund, and that the fees should be paid to that fund, 
would be illegal* (Liverpool Corporation v. Wright, 
34L.T.28.) 

. The clerk of the peace is to give at least ten days' 
public notice (*. «., clear days,) before holding the 
quarter sessions, and is to summon the jurors seven 
days at least before such sessions. (M. G. s. 121.) 

Misconduct.] In counties, or in any city, borough* 
or other place having a separate court of quarter ses- 
sions; if it appear to any two justices that the clerk of 
the peace has been guilty of such misconduct other* 
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wise than in the execntion of his office, as in their 
opinion to render him an unfit or improper person to 
hold his office, the said justices may exhibit against 
him to the court of general or quarter sessions a corn- 
plant in writing stating the misconduct, and at the same 
time send a copy to the eustos rotulorum; and the court, 
if satisfied upon examination in open court that such 
clerk has been guilty of the conduct imputed to him, 
and that the same is "such as to render him an unfit or 
improper person to hold his office/* may suspend or 
remove him from his office, and a new clerk of the 
peace shall be appointed, as in cases where a clerk of 
the peace has misdemeaned himself in the execution of 
his office. (27 & 28 Vict. ch. 66, s. 2.) 

The clerk of the peace may within three months 
after the decision of the court, appeal to the Lord 
Chancellor by motion, in a summary way, who may 
reverse, confirm, or modify the decision of the court. 
(Id. s. 8.) 

For misconduct in the execution of his office, the 
clerk of the peace may be removed by the recorder, by 
virtue of 1 W. & M. Sess. 1, ch. 21, s. 6, and the 
Municipal Corporations Act. (JR. v. Hayrwrd, 31 
L. J. (M. C.) 177, and Rawl. 199.) 

The sufficiency of the grounds of removal was con- 
sidered in R. v. Russell, 16 L. T. (N. S.) 478, in which 
the distinction was drawn between contumacious refusal 
and reasonable remonstrance; and in 22. v. Russell, 19 
L. T (N. S.) 686, the court of Queen's Bench declined 
to review the decision of the court of quarter sessions 
with respect to misdemeanour by the clerk of the 
peace in the execution of his office. 

Jurors.] Every (a) burgess (unless exempt or dis- 

*«■ ■ I ■ 1 ' ■ ■■—■_■■■!■ — ■ ■ ■ ■ — " -- 

(a) The 83 & 84 Vict. ch. 77, to special and common juries, 
which amends the laws relating exempts the persons described 

x2 
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qualified otherwise than in respect of property under 
6 Geo. 4, eh. 50,) is liable to serve on grand juries in 
the borough, and also upon juries for the trial of all 
issues joined in any court of quarter sessions and in 
any court of record for the borough ; but no person 
is to be summoned to serve as a juror at the sessions or 
court of record oftener than once in one year, (M. C. 
s. 121,) unless all the persons liable to serve shall have 
been summoned once during that year. (1 Vict. ch. 
78, s. 3(5.) . 

Members of the council, the borough justices, the 
treasurer, and the town-clerk, are exempt and dis- 
qualified from serving on any jury within the borough, 
&nd exempt from serving on any jury summoned to 
serve in the county in which the borough is situate. 
(M. C. 8. 122.) Members of the council may, however, 
serve as grand jurors at the* sessions in boroughs not 
containing 12,000 inhabitants. (10 & 17 Vict. ch. 79, 
s. 6.) 

in the schedule thereto from visions of 6 Geo. 4, ch. 50, (the 
serving upon any juries or in- jurors' Act, ) as to the qualifica- 
quests ; and provides that, "save tion for jurors, and the regu- 
as aforesaid," no man otherwise lations for procuring lists of 
qualified to serve on such juries persons liable to serve on juries, 
or inquests should be exempt, did not extend to the jurors or 
any enactment, charter, Ac., to juries in any cities, boroughs, 
the contrary notwithstanding, or towns corporate not being 
(Sec. 9.) Amongst other ex- counties, or to any cities,, co- 
emptions are members of the roughs, or towns corporate being 
council, justices, town-clerk, and counties of themselves, which 
treasurer of a borough, so far should possess any jurisdiction, 
as relates to any jury summoned civil or criminal, the new sta- 
%o serve in the county, and bur- tute cannot, we conceive, have 
gesses of every borough for the effect of extending the pro- 
which a separate court of quar- visions of that Act to such 
ter sessions shall be holden, so independent jurisdictions, and 
far as relates to the trial of the liability of burgesses to serve 
issues joined in any court of on the trial of issues at the 
general or quarter sessions in assizes must, we think, be lhni- 
the county wherein such bo- ted* to those burgesses who 
rough is situate. As the pro* reside in the county* 



CHAPTER XXVII. 
Of Borough Courts of Record. 

Judge.] Before the passing of the Municipal Cor- 
poration Act, courts of. record for the trial of civil 
Actions were held in many boroughs by charter or 
custom, which were not regulated by any local Act. 
In such cases, where the judge or assessor was not a 
barrister of five years standing, the recorder is to act 
as sole judge, (M. C. s. 118, and 1 Vict. ch. 78, s. 34,) 
or he may appoint a barrister of not less than five 
years standing to be the judge thereof. (6 & 7 Will. 4, 
ch. 105, s. 9.) Where there is no recorder, then the 
officer who by charter or custom shall be the judge, is 
to continue to be and to act as judge ; and the council 
have power to appoint the necessary officer for that 
purpose. (M . C. s. 118.) 

The judge of the court is to hold his office during 
good behaviour. (M. C. s. 118.) 

In the absence of the recorder, he may appoint any 
barrister, or attorney of five years' practice, to hold 
the court for all purposes, except the trial of issues in 
law or in fact. (1 Vict. ch. 78, s. 32.) 

Deputy Judqe. — Provision is made by 32 & 33 
Vict. ch. 23, for the appointment of a deputy to act 
for the recorder, when he is the judge of this court, 
and unable to act by reason of sickness or unavoidable 
absence. (See p. 194, ante.) 

Salary.] The salary of the recorder or barrister 
acting as judge is to be paid out of the borough fund, 
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and to be fixed by a bye-law of the council. (6 & 7 
Will. 4, ch. 105, s. 9.) 

When held.] The courts in the boroughs men- 
tioned in the Schedules A. and B. of the Municipal 
Corporation Act are to be held at least four times in 
the year, and with no greater interval than four 
calendar months between any two successive courts. 
(2 & 3 Vict. ch. 27, s. 2.) 

Jurisdiction.] Every borough court in which a 
barrister of five years standing shall act as judge, or 
assessor, has authority to try actions of assumpsit, 
covenant, debt, trespass, or trover, where the sum or 
damages sought to be recovered do not exceed 201. ; 
and also actions of ejectment where the annual rent 
of the premises does not exceed 20/., and where no fine 
has been reserved. But no action is to be tried in such 
courts where the title to land, or to any tithe, toll, 
market, fair, or other franchise, shall be in question, 
unless the court had authority to try such question 
before the Municipal Corporation Act. (M. C* 
s. 118.) 

The jurisdiction of any such court is to extend as 
far as the boundaries of the borough, (M. C. s. 118; 
see also 6 <fc 7 Will. 4, ch. 105, s. 7,) and upon the 
joint petition of the council and of the quarter sessions 
for the county, it may be still further extended by the 
Queen in council. (1 Vict. ch. 78, s. 85.) 

Rules.] The judge of the court has authority to 
make, alter, and revoke rules for appointing the times 
of holding the court, for regulating the forms and 
manner of proceedings, the process (except that all 
personal actions must be commenced by writ of sum- 
mons), the appearance, practice and pleadings in the 
court, and for settling the fees of attornies practising 
therein ; but all such rules, or orders altering or re- 
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voking rules must first be allowed by three of the 
judges of the superior common law courts. (5 A 6 
WilL 4, ch. 76, s. 118 ; 6 & ? Will. 4, ch. 105, s. 9; 
and 2 & 3 Vict. ch. 27, ss. 1, 2, 3.) 

Officers.] The council are to appoint the officers 
and servants necessary for carrying on the business, 
and executing the process of the borough court, in- 
cluding a registrar; except in boroughs where the 
town-clerk acts as registrar. (M. G. s. 119.) 

Any attorney may practise in the borough courts ; 
but no officer of tbe court can do so, nor his partner 
or clerk. (M. C. s, 119.) 

Fees.] The fees payable to the registrar are to be 
settled by the council, subject to the confirmation of 
the secretary of state. (M. C 8. 124.) 

Registrar.] All rules and orders may be made, 
affidavits may be sworn, and all other matters, except 
the trial of (a) issues in law or in fact, relating to the 
business of the court may be done in the absence of 
the judge, by or before the registrar or such other 
person, being a barrister at law or attorney of five 
years standing, as the recorder shall appoint under his 
hand and seal. (1 Vict. ch. 78, s. 33.) 

County Courts.] The establishment of county 
courts has greatly diminished the importance and 
business of courts of record, and in some boroughs 
these courts have fallen into disuse, and no officers 
have been appointed and no such courts holden. 



(«) The SO & 31 Vict. eh. before a sheriff or a judge of an 

142, s. 6, repeals 3 & 4 Will. 4 inferior court of record, where 

ch. 42, s. 17, enabling a superior the sum sought to be recovered 

court to direct issues to be tried did not exceed 202* 



CHAPTER XXVIII. 

Of the Borough Fund, the Borough Bate, and the 

Watch Bate. 

Borough Fund.] The rents and profits of all cor- 
porate property, and the dividends and annual pro- 
ceeds of all monies, dues, chattels, and security be- 
longing to or payable to any body corporate or to any 
member or officer thereof in his corporate capacity, 
and every (a) fine or penalty, (M. C. ss. 48, 121, 126,) 
for offences against the Municipal Corporation Act, 
(the application of which is not thereby otherwise pro- 
vided for,) are payable to the treasurer, to be carried 
by him to the account of " The Borough Fund/' 
(M. C. s, 92.) 

Application.— Subject to the payment of any law- 
ful debts due from the corporation before (b) the 
Municipal Corporation Act and unredeemed, or of so 
much thereof as the council shall from time to time 
deem it expedient to redeem, and to the payment of 
the interest thereof, saving all rights and interests of 
all persons in or upon the real or personal estate of 

(a) Under Jerries Act, (11 E.v.Dale,l7 J.P. 68, fmdWinn 

k 12 Vict. ch. 43, s. 31,) pen- v. Mossman, 33 J. P. 743). In 

alties under statutes in which boroughs, not having either a 

there is no special direction as commission of the peace, nor a 

to their application are payable grant of quarter sessions, such 

to the treasurer of the county, penalties are also payable to the 

riding, division, liberty, city, county. (Mayor of Meigate v. 

borough, or place, for which the Hunt, 32, J.P. 342.) 

justices acted. The words (b) Any money borrowed and 

** borough or place" mean a applied in discharging any pre- 

place having a grant of quarter existing debt is to be deemed 

sessions; and in boroughs having a debt contracted before the 

a commission of the peace but Municipal Corporation Act. (1 

no such grant, unappropriated Vict. ch. 78, s. 28, and 6 & 7 

penalties are payable to the Will. 4, ch. 104, s. 1.) 
treasurer of the county, [Bee 
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the corporation by virtue of any legal proceedings or 
mortgage, the borough fund is to be applied in pay- 
ment of the (c) salaries of the mayor, the recorder, 
the police magistrate, if any, the town clerk, and the 
treasurer, and of every other officer whom the 
council may appoint, the expenses connected with the 
borough elections, (such as the preparing and printing 
burgess lists, ward lists, notices, and the like,) the ex- 
penses of the prosecution, maintenance, and punish- 
ment of offenders, the expenses of maintaining the 
borough gaol, and corporate buildings, and of the 
maintenance, <ftc. of borough prisoners sent to the county 
gaol, (see 5 & 6 Vict. ch. 98, s. 18,) the payment of 
constables, and of all other expenses not in the Act 
otherwise provided for, which shall be necessarily (d) 
incurred in carrying into effect the provisions of the 
Act. (M. C. s. 92.) 

Surplus.] In case the borough fund shall be more 
than sufficient for the purposes above mentioned, (or for 
any other purposes authorized by any general or local 
Acts,) the surplus is to be applied, under the direction 
of the council, for the public (e) benefit of the in- 
habitants and the improvement of the borough. (M. C. 
s. 92.) 

(c) An action will not lie by by the corporation. (R. v. 
a salaried officer against the Warwick, \5 L.J. Q.B. 306.) 
corporation for the arrears of Local Acts also frequently ren- 
his salary — his remedy will be der the borough fund liable for 
by mandamus. {Addison v. the expense incurred in carry- 
Preston, 21 L. J. C. P. 146.) ing out their provisions. 
. (d) The fees of the clerk to (e) These words give a large 
the justices for the prosecution discretion in case of a surplus, 
of offenders, at the instance of and must be honestly and faith- 
police constables, are payable fully exercised. (See Attorney - 
out of the borough fund ', [R. v. General v. Norwich, 2M.&C. 
Gloucester, 5 Q. B. 862 ;) so 425, and same v. Wigan, 1 
also is the cost of the repairs of Kay, 268, see also p. 141, ante. 
a pew in the church occupied 

K 8 
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Borough Rate.] In case the borough fund is not 
sufficient to meet the sums charged upon it, the council 
are required from time to time, to estimate, as correctly 
as may bey what amount in addition to such fund, will 
be sufficient for payment of the expenses to be incurred 
in carrying into effect the provisions of the Act, and 
may order a borough rate in the nature of a county 
rate to be made within the borough (4). (M. C. s. 92.) 

Estimate.] In making an estimate of the expenses 
to be provided for by the borough rate, it is impossible 
at all times to calculate with perfect accuracy the 
amount which will be actually expended, either in the 
aggregate or in the detailed items, or, in some cases, 
to foresee the requirements of the period for which the 
estimate is made. A parliamentary election, a riot, a 
Fenian conspiracy, or other source of expenditure may 
unexpectedly occur. 

The sufficiency of the estimate for a rate (poor, 
borough, and general district,) has been the subject of 
consideration in the three following cases : — 

1. In B. v, Beedj 18 J. P. 314, (with reference to 
the poor's rate,) Patteson, J., in delivering the judg- 
ment of the court, observed, that " although the rate 
is founded on an estimate, it is not so exclusively 
appropriated to the expenses included therein, but 
that it may be lawfully applied to any unforeseen debt 
not included therein." 

2. In Jones v. Johnson, 15 J. P. 21, (with reference 
to a borough rate,) Pollock, C. B., said that " it would 
be impossible sometimes to provide for everything pro* 
spectively in the estimate on which the borough rate 
was founded, and it would be unjust to hold a rate to 
be bad, because, to some extent, it was retrospective. 



(ft) See 17 & IS Vict. ch. 71, not within the Municipal Cor- 
as to borough rates in boroughs poration Act. 
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All that is required of the town council is, that the 
estimate shall be as nearly correct as possible." 

3. In 22. v. Worksop Local Board, 29 J. P. 759, 
(with reference to a general district rate,) the question 
was considered, whether the estimate required by the 
Public Health Act was a condition precedent to the 
authority to make a rate, or whether the enactment 
was directory only, not affecting the validity of the 
rate; but on account of the importance of the decision 
either way, the court declined to give any opinion upon 
it, the case being decided on another point, the in- 
validity of the rate from not having the Seal of the 
Board. With respect to the objection made to the 
sufficiency of the estimate, the court observed, that 
some of the items were open to objection, as combining 
incongruous items in one lump sum, in a manner in- 
consistent with the requirements of the Act, (as 
" election expenses and cleansing sewers," and " law 
charges and surveyor's instruments/ 9 ) whilst in others 
(as " rents, rates, and collector's poundage," or 
" watering public streets and expenses of fire engines/') 
the objects had that degree of affinity to each other 
which would make it not improper to include them in 
the same class, being a substantial, if not a literal 
compliance with the Act. 

These cases would seem to show that the estimate 
requires a considerable amount of care — that incon- 
gruous items should not be combined in one sum — 
that it should exhibit in a fair, honest, and intelligible 
form the requirements of the period, so far as they can 
be ascertained by the deliberate exercise of judgment 
and discretion, and that the court will not be astute in 
the detection of errors, but be disposed, if possible, to 
uphold the validity of a rate founded upon an estimate 
80 prepared. 
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A borough rate should not be retrospective. ( Woods 
▼. Reed, 2 M. A W. 777; Att. Gen. v. Lichfield, 
17 L. J. Ch. 472; and FernUy ▼. Worthington, 1 
M. <fc G. 491 ; ) except as to bygone expenses coming 
within the principle of Jones v. Johnson, p. 202, ante. 

Ordering Rates.] For the purpose of ordering " a 
borough rate in the nature of a county rate/' it was 
provided by 5 & 6 Will. 4, ch. 76, s. 92, that the council 
shall have all tbe powers which justices of counties in 
quarter sessions have under 65 Geo. tt, ch. 51, " or as 
near thereto as the nature of the case will admit." 
The latter statute, and several other statutes, were («) 
repealed by 15 £ 16 Vict. ch. 81, except so far as they 
repeal any other Act, "or provide for or relate to 
any matter or thing other than the county rate." 

Divided Parishes.] In those parishes, townships, 



(a) A question has arisen as rate — that a borough rate is 
to the effect of this repeal, on not a county rate, nor comprised 
which counsel have given con- in the definition of a county 
flicting opinions. Are councils rate in the new statute (a. 51)— 
still competent to exercise the that had it been intended to 
powers of the repealed statute, apply to borough rates, the 6 & 
or are the powers given to jus- 7 Will. 4, ch. 104, s. 6, the 1 
tices of counties by the repealing Vict. ch. 81, and the whole (not 
statute to be considered as vested a part only) of the 12 & 13 
in councils by implication and Vict. ch. 65, would have been 
substitution, as appears to be repealed — that the 17 & 18 
the opinion of Mr. Rawlin- Vict. ch. 71, giving the powers 
son, not only from his observa- of the 55 Geo. 3, ch. 51, 
tions, but from his having omit- to justices of boroughs not 
ted in the later editions of his within the Municipal Corpora- 
work on Municipal Corporations tion Acts, shows that such 
the Act of 55 Geo. 3, c. 51, and statute is still in force as to 
substituted that of 15 & 16 Vict, borough rates — and that the 
c. 81. The arguments on this provisions of the 15 & 15 Vet. 
subject may be thus sum- ch. 81, are inapplicable to bo- 
marized : — On the one hand, it roughs. On the other hand, it 
is contended that the repeal of is contended that the 55 Geo, 3, 
the 55 Geo. 3, ch. 51, was par- ch. 51, was wholly and not par- 
tial — that it extended only to tially repealed, inasmuch as the 
matters relating to the county 15 & 16 Vict. ch. 81, repealed 
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or extra-parochial places which lie partly within and 
partly without the borough, overseers appointed by the 

council are empowered to levy* a rate in the same 

■— ■ — — — — — 

every matter relating to the rights, or their subsequent re- 
county rate, and that such Act enactment. Having given thus 
did not provide for or relate to briefly the arguments in sup- 
any matter or thing other than port of the two views of the 
the county rate — that the saving statutes which have come under 
exception was not intended to our notice, we may observe that 
apply to borough rates, but to it may be reasonably doubted 
any provisions which might be whether the Court of Queen's 
contained in any of the repealed Bench would sanction the doc- 
statutes not connected with trine that the powers of an 
rates— that the object of the incorporated Act (say, for 
legislature, as shown by s. 92 instance, " The Towns Improve- 
of the Municipal Act, and the ment Clauses Act " partially in- 
subsequent Act of 1 Vict. ch. 81, corpora ted in the " Local Gov era- 
was to assimilate the law with ment Act,") can continue in force 
respect to the county and bo- after its repeal, for the purposes 
rough rate, as far as the nature of the incorporating Act, with- 
of the case would admit — that out legislative revival, 
the 17 & 18 Vict. ch. 71, shows We have not, however, ad- 
that the powers of the 55 Geo. verted to a third view which 
3, ch. 51, were considered as may be taken, and which may 
having ceased from its having possibly be the correct one 
been found necessary to revive — that the powers of the 56 
them by an Act of the legisla- Geo. 3, ch. 51, have been taken 
ture — that the fact of the away, but that those given to 
powers of that Act having been justices of counties by the 15 & 
conferred on the justices of 16 Vict. ch. 81, have not been 
certain boroughs by express substituted, from the absence of 
legislation, affords no argument any enactment to that effect, 
in favour of their being still If this be the case, the councils 
vested in the councils of other might, it is submitted, still re- 
boroughs, without .any such legis- tain the power of ordering rates 
lation — that the argumentumab under the 92nd section of the 
inconvenient* is met by the con- 5 & 6 Will. 4, ch. 76, — of issuing 
sideration that the powers of warrants to levy rates under 6&7 
the!5&16Vict. ch. 81,aretobe Will. 4, ch. 104,8.5,— of ordering 
exercised by the council so far rates to be paid out the poor 
only as the nature of the case rates, or raised by a separate 
will admit — and that it would rate under 1 Vict. ch. 81, and 
be an anomaly, for which no acting in divided parishes under 
case or authority can be cited, 8 & 9 Vict. ch. 110, and 12 & 13 
for a public body to retain the Vict. ch. 65, — andforthepurpose 
powers of a repealed statute of ordering rates, be possessed 
without a reservation of their of all such powers and autho- 
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manner as a general rate levied for a whole parish, and 
to be called a district rate, (8 4 9 Vict ch. 110, s. 1. 
See Fernley ▼. Wortkington, 1 M. & G. 491, and 
Cobb ▼. Allan, 16 L. J. Q. B. 897.) 

A district rate (a), or a separate watch rate laid 
under 8 & 9 Vict. ch. 110, is required to be allowed bj 
two justices acting for the borough, and to be published 
in the same manner as a poor rate ; (Id. s. 2 ;) but no 
such rate shall exceed twopence in the pound of the 
annual value of the property rateable thereto beyond 
the rate in the pound at which the council shall 
have computed the general borough or watch rate 
charged by them, and any surplus is to be paid to the 
treasurer of the borough, and go in part of the next 
rate (b). (8 & 9 Vict. ch. 110, s. 4.) 

The council or a committee may excuse persons from 
the payment of any district rate or separate rate made for 
raising a watch rate, on account of poverty. (Id. s. 5.) 

Appeal.] An appeal is given to the borough ses- 
sions against the borough rate, who may hear and 
determine the same as in the case of an appeal 
against any county rate; (M. C. s. 92;) but 
it was held in R. v. Bath, 9 A. & E. 870, 
that the right of appeal (i. e. 9 as under the 55 Geo. 

3, ch. 51, 8. 14,) is not given to individuals, except |n 

* 

rities as are necessary for the (a) Where rates are laid for 
due performance of a statutory divided parishes, the several 
obligation. provisions of the 8 & 9 Vict. ch. 
Oar observations as to an ap- 110, and 12 & 13 Vict ch. 65, 
peal (p. 206) mast be read with should be referred to. A man- 
reference to the conflicting damns will not be granted for 
opinions to which we have re- nonpayment of rates, there being 
ferred. It will, however, be a remedy by distress. (12. v. 
seen, on reference to 5 & 6 "Will. Sunslet, 33 L. T. 104, and 

4, ch. 76, s. 92, that the appeal p. 143, ante.) 

in the case of a borough rate is (b) This statute was passed 

given "as in the case of an ap- subsequently to the decision in 

peal against any county rate," -2. v. New Windsor, 7 Q. B. 

without referring to any par- 908, and remedied the incon- 

ticular statute. venience thereby occasioned. 
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case of the omission of parishes which ought to be 
included in the rate, or of the unequal apportionment 
of the rate among the different parishes. The statute 
of 56 Geo. 3 has been since repealed by 15 & 16 Vict. 
ch. 81, and the 17th and 22nd sections of this Act, 
state what persons, and on what grounds an appeal 
will lie in the case of a county rate. 

Notice of appeal is necessary, and it must be given 
to the town-clerk, and the notice must state that the 
party is aggrieved. (22. v. Carmarthen, 7 A. & B. 
756. JR. v. Bond, 6 A. & E. 905.) 

It was held in B. v. Weetmoreland, 10 B. & C« 
226, that it was not necessary to specify the grounds of 
appeal the 55 Geo. 3, ch. 51 , not requiring it, but under 
15 & 16 Vict. ch. 81, ss. 17, 22, notice of the cause 
and matter of the appeal is necessary in an appeal 
against a county rate, and therefore it is now also re- 
quired, we conceive, in an appeal against a borough rate. 

An appeal is also given against any district rate, or 
separate watch rate ; (8 & 9 Vict. ch. 110, s, 3, and 12 
& 13 Vict. ch. 65; s. 3 ;) and as this right of appeal is 
given, " as in the case of an appeal against any rate 
made for the relief of the poor," it is not limited it 
would seem, as in the case of an appeal against the 
general borough rate. 

Watch Rate.] The council of any borough named 
in the Schedule to the Municipal Corporation Act, may 
levy a watch rate upon the occupiers of all heredita- 
ments which shall be watched by day and by night, and. 
which by any (a) order of the council shall be declared 
liable to such watch rate ; and such rate is to be made 

(a) There is nothing in the and to be assessed to the watch 

subsequent Act of 3 & 4 Vict. rats. (Great Western Rail- 

ch. 28, to interfere with this way Company v. Maidenhead, 

power of ordering the whole of 31 L. J. M. G. 113.) 
the borough to be watched, 
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upon an estimate of the net annual value of the pro- 
perty (on the principle of the poor's rates) either by 
one rate made yearly, or by two or more rates made 
half-yearly or otherwise. (2 & 3 Viet. cb. 28, s. 1, 
explained by 8 & 4 Vict. ch. 28, s. 1.) 

The amount of the watch rate is not to exceed 
eightpence in the pound. (See 22 & 28 Vict. ch. 82, 
s. 6, amending 2 & 3 Vict ch. 28, 8. 1, and 3 & 4 
Vict. ch. 28, s. 2.) 

The same powers are given with respect to raising 
the watch rate in parishes partly within and partly 
without the borough, as in the case of the borough 
rates ; but the overseers of a parish so situated are 
not to pay the watch-rate out of the poor rate, but 
are to make a separate rate for the purpose upon such 
parts of the parish as are liable thereto. (8 & 9 Vict, 
cb. 110, 88. 1,6.) 

Bridges.] Every bridge, or such part of it, as is 
situate within the limits of any borough, is to »be 
repaired, improved, or rebuilt by the council, at the 
expense of the borough fund. (See 13 & 14 Vict. 
oh. 64.) 

Alternative Powers of Council.] In all cases 
where a borough rate or watch rate may be made and 
levied in any borough, under 5 & 6 Will. 4, ch. 76, 
as amended by 1 Vict. ch. 81, s. 1, the council may 
order the overseers or such other persons as by law may 
make a poor rate for any parish or place within the 
borough, to pay the amount of such portion of the 
rate for which such parish or place shall be liable, out 
of the poor rate, or instead of so doing may order 
them to make and collect a certain pound rate upon 
the occupiers of all rateable property for the amount. 
(1 Vict. ch. 81, s. 1.) The order need not be made 
in public. (Jones v. Johnson, 15 J. P. 21.) 



CHAPTER XXIX. 
Of Free Public Libraries, 

Observations.] The establishment and manage- 
ment of free libraries are regulated by " The Public 
Libraries Act, 1855/' and the "Public Libraries 
Amendment Act, 1866/' and so much of the provisions 
of these Acts will be given as apply to Municipal 
Boroughs. It should be observed that it is expressly 
provided by the 10th section of the latter Act, that 
wherever a public museum or library has been estab- 
lished under any Act relating to public museums or 
libraries, or shall hereafter be established under either 
of the above Acts, a public library, or museum, (as the 
case may be,) may at any time be established in con- 
nexion therewith, without any further proceedings 
being taken under these Acts. 

Repeal of Former Acts.] By the Act of 18 & 
19 Vicfcch. 70, ("The Public Libraries Act, 1855,") 
The Public Libraries Act, 1850, is repealed ; but all 
libraries and museums established under that Act or 
the Act thereby repealed are to be considered as having 
been established under this Act, and the council of 
any borough which may have adopted the Act of 1850, 
or established a museum under the Act thereby re- 
pealed, have and may use and exercise all the benefits, 
privileges, and powers given by this Act; and all 
monies which have been borrowed by virtue of the 
repealed Acts, and still remaining unpaid, and the in- 
terest thereof, are charged on the borough rates, or a 
rate to be assessed and recovered in the like manner 
as a borough rate to be made by virtue of this Act. 
(18 & 19 Vict.ch. 70, s. 1.) 

Adoption by Town Councils.] The mayor of any 
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borough (a), (see 29 & 80 Vict. ch. 114, s. 6,) shall, 
on the request of the town council, or on the request 
in writing of ten ratepayers residing in the borough, 
(20 & SO Vict. ch. 114, s. §,) convene a public meeting 
of the burgesses, in order to determine whether this 
Act shall be adopted for the municipal borough, and 
ten days' notice at least (i. e. clear days) of the time, 
place, and object of the meeting shall be given by 
affixing the same on or near the door of every church 
and chapel within the borough, and also by advertising 
the same in one or more of the newspapers published 
or circulated within the borough, seven days at least 
before the day appointed for the meeting; and if at 
such meeting more than one-half of the persons pre- 
sent at the meeting (see 29 & 80 Vict. ch. 114, s. 5,) 
shall determine that this Act ought to be adopted (i) 
for the borough, the same shall thenceforth take effect 
and come into operation ih such borough, and shall be 
carried into execution in accordance with the laws for 
the time being in force relating to the Municipal Cor* 
poration of such borough, with a proviso that the 
mayor, or, in his absence, the chairman of the meeting, 
shall cause a minute to be made of the resolutions of 
the meeting, and shall sign the same ; and the resolu- 
tions so signed shall be conclusive evidence that the 
meeting was duly convened, and the vote thereat duly 
taken, and that the minute contains a true account of 
the proceedings thereat. (18 & 19 Vict. ch. 70, s. 4.) 
If the meeting shall determine against the adoption 
of the Act, no meeting for a similar purpose can be 



(a) The 24th section of the 80 Vict. ch. 114, enables ad- 
Act of 1855, contains special joining parishes to unite with a 
provisions as to the city of Lon- borough adopting the Act, with 
don. such consent as therein men* 

($) The 4th section of 29 & tioned. 
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held for one year from the time of holding the previous 
meeting. (29 & 30 Vict ch. 114, s. 8.) 

Expenses.] The exposes incurred in calling and 
holding the meeting, whether the Act shall be adopted 
or not* and of carrying the Act into execution in any 
nwnieipal borough, may be paid out of the borough 
rates, or out of a rate to be made and recovered in 
like manner as a borough rate ; with a proviso that 
the Act shall not interfere with 28 & 20 Vict. ch. 108, 
so far as it relates to a rate for Oxford. (29 & 30 
Vict. ch. 114, s. 2.) 

Accounts.] Distinct accounts shall be kept of the 
receipts, payments, and liabilities of the council under 
the Act. (18 & 19 Vict. ch. 70, s. 5.) 
, Amount of Rate.] The amount paid in any one 
year for the purposes of this Act shall not exceed the 
sum of one penny in the pound upon the (a) annual 
value of the projierty in the borough rateable to a 
borough rate. (29 & 80 Vict. ch. 114, ss. 1, 2, 
repealing & 15 of Act, 1855, as to municipal boroughs.) 

Borrowing Power.] The council may, with tho 
approval of Her Majesty's Treasury, borrow at interest 
on the security of a mortgage or l>ond of the borough 
fund, or of the rates levied in pursuance of this Act, 
such money as may be required ; and the commissioners 
for carrying into execution 9 & 10 Vict. ch. 80, may 
lend any such money, (18 & 19 Vict. oh. 70, s. 16,) 
and the provisions of " The Companies Clauses Con- 
solidation Act* 1845/' with respect to the borrowing of 
money, are incorporated with this Act. (18 & 19 
Vict ch. 70, s. 17.) 

Appropriation of Lands.] The council may, with 
the approval of the Treasury, appropriate for the pur- 

(a) The words " annual value" rateable value, and not the gross 
were in Baker v. March, 24 L. estimated rental. 
T. (O. S.) 73, held to mesa the 
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poses of this Act any lands vested in the corporation ; 
and may, with such approval, purchase or rent any 
lands or suitable buildings ; and may upon lands so 
appropriated, purchased, or rented, erect any building 
suitable for public libraries or museums, or both, or for 
schools for science or art, and may apply, take down, 
alter, and extend any buildings for such purposes, and 
rebuild, repair, and improve the same respectively, and 
fit up, furnish, and supply the same respectively with 
all requisite furniture, fittings, and conveniences ; (Id. 
s. 18;) and " The Lands Glauses Consolidation Act, 
1845," shall be incorporated with this Act; but the 
council shall not purchase or take any lands otherwise 
than by agreement. (Id. s. 19.) 

Sale of Lands.] The council may, with the like 
approval, sell any lands vested in the corporation, 
for the purposes of this Act, or exchange the same 
for any lands better adapted for the purpose ; and the 
monies to arise from such sale, or to be received for 
equality of exchange, or a sufficient part thereof, 
shall be applied towards the purchase of other lands 
better adapted for such purposes. (Id. s. 20.) 

Gifts of Land or Monet.] Gifts and assurances 
of land of any tenure, whether by deed, will, or 
codicil, for the purpose only of a public park, school- 
house, for an elementary school, or public museum, 
(defined by s. 3,) and all bequests of personal estate to 
be applied in the purchase of land for any of such 
purposes are valid, notwithstanding the statutes of 
mortmain; (34 & 35 Vict. ch. 13, 8. 4,) every such 
will or codicil, and every deed made otherwise than 
for full and valuable consideration, to be made twelve 
calendar months at least before the death of the 
testator or grantor, and to be enrolled in the books of 
the Charity Commissioners within six calendar months 
after the time when the will, codicil, or deed, shall 
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come into operation. (Id. s. 5.) The quantity of land 
not to be more than 20 acres for any one public park — 
than 2 acres for any one public museum— or than one 
acre for any one schoolhouse. (Id. s. 6.) 

Local Boards.] Power is given to local boards of 
health by 34 & 35 Vict, ch, 71, to adopt the Libraries 
Act, except where the whole or any part of the district 
is within any municipal borough, or within the jurisdic- 
tion of commissioners under any Improvement Act. 

Management and Powers.] The general man- 
agement, regulation, and control of the libraries and 
museums, schools for science and art, shall be, as to 
any borough, vested in and exercised by the council, or 
such committee as the council may from time to time 
appoint, the members whereof need not be members of 
the council, who may from time to time purchase and 
provide the necessary fuel, lighting, and other similar 
matters, books, newspapers, maps, and specimens of art 
and science, for the use of the library or museum, or 
school, and cause the same to be bound or repaired 
when necessary, and appoint salaried officers and ser- 
vants, and dismiss the same, and make rules and regu- 
lations for the safety and use of the libraries and 
museums, and schools, and for the admission of the 
public. (18 & 19 Vict. ch. 70, s. 21.) 

Property of Council.] The lands and buildings 
so to be appropriated, purchased, or rented, and all 
other real and personal property whatever presented to 
or purchased for any library or museum established 
under this Act, or school, shall be vested, in the case 
of a borough, in the mayor, aldermen, and burgesses. 
(Id. s. 22.) 

No Admission Fees.] The admission to all libra- 
ries and museums established under the Act shall be 
open to the public free of all charge. (Id. s. 25.) 



CHAPTER XXX. 
Of the Public House Cloeing Acts. 

Public House Closing Acts.] The Council have 
power, at a meeting convened in the mode prescribed 
bj " The Public House Closing Act, 1864/' (27 & 28 
Vict. ch. 64,) to adopt that Act, as amended by the 
Act of 1885. (28 and 29 Vict. ch. 77.) The meeting 
must be called by the mayor, on the requisition of 
not less than twenty ratepayers, and one month's 
notice be given as required for a meeting convened for 
the adoption of the Local Government Act. 

Resolution of Majority.] The resolution of a 
majority of the members of the Council who shall be 
present at the meeting will be sufficient for the adoption 
of the Act, although it was at one time considered, in 
consequence of the terms of the 9th section of the Act 
of 1864, that there must be a majority of two-thirds of 
the members present, as required for the adoption 
of the Local Government Act* The question was, 
however, considered in the case of the Borough of 
Bradford, and submitted for the opinion of the secre- 
tary of state, who, in his reply to the mayor of that 
borough, dated 24th December, 1864, stated that a 
majority was all that the Act required, and that there 
was not sufficient doubt upon the point to render it 
necessary to submit it to the law officers of the crown. 
This opinion has since been acted upon without con- 
troversy or dispute. 
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Effect of Adoption.] The consequence of the 
adoption of the Act is to limit the hours during which 
public houses and refreshment houses may be kept 
open, and to render it penal (except in certain specified 
cases) to sell any liquor therein between one and four 
o'clock in the morning. It is however provided that 
nothing contained in the Acts shall apply to the sale at 
a railway station, between one and four, a. m., of 
excisable liquors or refreshments to persons arriving at 
or departing from such station by railroad. 

A licence may, however, be obtained from the local 
authority, (the persons constituting the local authority 
varying in different boroughs,) for an extension of 
time during certain hours, and on any special occa- 
sions ; and justices, on the grant or renewal of any licence 
may exempt any house from the provisions of the Act 
as to the prohibited hours from two o'clock to four 
o'clock in the morning, on the production of evidence 
that it is desirable so to do, for the accommodation of 
any considerable number of persons attending any 
public market, or following any lawful trade or calling, 
with power for the justices to withdraw, alter, or amend 
the licences in this respect. 

We do not think it necessary to refer with more 
particularity to the provisions of the Acts, the en- 
forcement of which will mainly depend on the vigi- 
lance of the police, acting under the instructions of 
the magistrates. 



CHAPTER XXXI. 
Of ike Police Superannuation Fund* 

Superannuation Fund — How formed.] The 
S3 & 23 Vict, ch. 32, provides for the establishment of 
a superannuation fund for the police force, by the 
deduction from the pay of every constable of not 
exceeding 21. 10*. per cent., (s. 8,) and the money so 
deducted, and also the money accruing from stoppages 
of pay during sickness, or from fines on constables for 
misoonduct, and from any portions of the fines imposed 
by justices on drunken persons, or for assaults on police 
oonstables, and from moieties of fines awarded to con- 
stables when informers, as shall be directed bv any 
justice to be paid for the benefit of this fund, and from 
money arising from the sale of worn or cast-off 
clothing, are to be invested at interest by the council as 
an accumulating fund ; (s. 8 ;) and a moiety of any 
penalty imposed on publicans or beerhouse keepers, 
under 18 & 10 Vict. ch. 1 18, may be directed by the 
justices imposing the penalty, to be paid to this fund. 
(22 & 23 Vict ch. 32, s. 14.) 

The fees payable to constables for the performance 
of any act done in the execution of their duty are to 
be received in such manner as the watch committee, 
subject to the approbation of the Council, may direct, 
and paid over to this fund. (S. 11). 

Guarantee.] The Council shall guarantee the 
security of the fund, and make good out of the borough 
fund any deficiency arising from the default of the 
treasurer or other person entrusted with the custody 
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thereof; (Id. s. 8 ;) and if the fund shall be insuffi- 
cient the amount of the insufficiency must be made good 
from the borough fund or borough rate. (22 & 23 
Vict. ch. 32, s. 12.) 

Accounts.] The fund is to vest in the treasurer, 
who is required to keep a separate account of all 
money received and paid, and for what matters so 
received and paid. (Id. s. 13.) 

Principle of Computation.] The watch com- 
mittee, with the approbation of the council, may order 
any constables who may be worn out, or disabled from 
infirmity of mind or body, to be superannuated, and 
to receive a yearly allowance, not exceeding the 
following rate, (t. *.,) if the constable has served with 
diligence and fidelity for fifteen and less than twenty 
years, not more than half his pay — if for twenty years 
or upwards, not more than two-thirds of his pay. 
But if the constable is under sixty years of age no 9 
allowance is to be granted without the certificate of 
the chief or head constable that such constable is 
incapable, from infirmity of mind or body, to dis- 
charge the duties of his office. ( Hobeon v. Kingston' 
upon- Hull, 24 L. J. Q. B. 251.) If, however, aeon- 
stable be disabled from any wound or injury received 
in the actual execution of his duty, the committee may 
grant any allowance not being more than the whole 
of his pay. (Id. 8. 9.) 

Nothing contained in the Act shall be construed to 
entitle any constable or his widow absolutely to any 
allowance, or to prevent his dismissal without any allow- 
ance. (Id. s. 9, and 28 & 29 Vict, ck 35, s. 5,) 

The committee, with the approbation of the council, 
and upon the recommendation of the chief or head 
constable, and upon his certifying that any constable 
who has not served fifteen years is incanable* from 
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infirmity of mind or body, to discharge his duty, may 
order such constable to receive such sum in gross as 
they may think fit, as a gratuity upon his retirement. 
(22 & 23 Vict, ch. 32, s. 10.) 

The committee may also, with the like approbation 
of the council, and* recommendation of the chief or head 
constable, grant a gratuity not exceeding the amount of 
one year's pay to the widow of any constable who shall 
have died in the service, and who shall have con- 
tributed to the fund for not less than three years; 
(Id. 8. 20 ;) and where the Acts authorize a grant of 
a superannuation allowance or a gratuity, the com- 
mittee may, in lieu thereof, grant an annual allowance 
for a limited time, determinable on the death of the 
annuitant before the expiration of the time fixed; but 
if granted to a constable who has served fifteen years 
or more, it must be granted on the same scale as if it 
were a permanent retiring allowance; and if, at the 
expiration of the limited time, the annuitant is inca- 
pable, from infirmity of mind or body, to discharge 
the duties of a constable, or has attained the age of 
sixty ; the allowance granted for a limited time only is 
to continue during the remainder of his life. (28 &29 
Vict, ch, 85, s. 8.) Where any person to whom an 
annual allowance for a limited period has been granted 
is re-appointed to the office of constable, the time 
during which he was in receipt of the allowance is, 
for the purpose of any subsequent superannuation, 
to be reckoned as service in the force. (Id. a. 3.) 
Half only of the period of service prior to 13th August 
1859, (when the Aet received the royal assent) is to 
be reckoned in determining upon allowance in any 
borough where no superannuation fund had been pre- 
viously established. (22 & 23 Vict, ch. 32, s. 16.) 
, Chief Constable.] The chief or head constable 
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of a borough is to be deemed a constable within the 
meaning of the Act of 1859, and in the case of such 
constable or his widow, the resolution of the watch 
committee equivalent to the recommendation required 
from him as to other constables ; but there are various 
special provisions applicable to the computation of his 
period of service. (28 & 29 Vict. ch. 85, s. 4.) 

Good Service Rewards.] The watch committee, 
subject to the approbation of the Council, may, upon 
the recommendation of the superintendent, grant to 
any constable, out of the borough fund, a gratuity in 
money, not exceeding three pounds, as a reward for 
any meritorious act done in the execution of his duty. 
(22 & 28 Vict. ch. 32, s. 24.) 

Dismissal.] The watch committee may suspend 
any constable whom they shall think remiss or negli- 
gent in the discharge of his duty, or otherwise unfit 
for the same ; and may fine any such constable not 
exceeding one week's pay, and reduce from a superior 
to an inferior rank, in addition to any other punish- 
ment to which the constable may be liable. (Id. 
a. 26.) 

General Proyisions.] There are certain other 
provisions in the Act applicable to the case of the con- 
solidation of the county and borough police force ; 
(22 & 23 Vict. ch. 82, s. 17;) the promotion from one 
force to another; (Id. s. 19;) the exemption of any 
borough in which a superannuation fund has been 
already established under a local Act ; (Id. s. 21 ;) the 
reservation of rights under repealed Acts; (Id. s. 15 ;) 
the offence of embezzlement by constables; (Id. 
s. 25 ;) and special provisions as to the watchmen's fund 
at Brighton. (Id. s. 23; and 28 <fe 29 Vict. ch. 35, 

8,9.) 



CHAPTER XXXIL 

Of Pauper Lunatic Asylums. 

Observations.] The provisions of the statutes 
relating to the care and maintenance of lunatics, and 
the erection of lunatic county and borough asylums 
are so numerous as to render it impossible to do more 
in this (a) work than to give a general outline of the 
principal powers and duties of the council. The Aet 
of 16 & 17 Vict. ch. 97, which consolidated the laws 
for the maintenance and care of pauper lunatics, has 
been since amended by 18 & 19 Vict. ch. 105 ; 19 & 
20 Vict. ch. 87 ; 25 & 26 Vict. ch. Ill ; 26 A 27 Vict, 
ch. 110 ; and 28 & 29 Vict. ch. 80. 

Compulsory Legislation.] The first Act of a 
compulsory character with respect to the erection of 
county or borough asylums was the 8 & 9 Vict. ch. 126, 
which rendered it incumbent on the justices of counties 
or boroughs, (or on councils of boroughs on their giving 
notice under sect. 82 of their intention to take upon 
themselves the powers of the Act,) to provide asylums 
for pauper lunatics. The Consolidation Act of 16 & 17 
Vict. ch. 97, (which repealed the 8 & 9 Vict. ch. 126,) 
also made it (b) compulsory on the justices of any 
borough not having an asylum, (except boroughs in 
which, at the passing of the 8 & 9 Vict. ch. 126, there 
were not six justices besides a recorder, and which last- 
mentioned boroughs were under sect. 9 to be annexed 
for the purposes of the Act to counties in which they 

(a) In " The Lunacy Acts/' tion of one year to annex any 
by D. P. Fry, Esq., all the borough failing to carry out the 
statutes will be found, with co- provisions of the Act to the ad- 
pious notes and a good index. joining county, or to require 

(b) The secretary of state was the borough to provide a suffi- 
empowered (see 10th, 29th, and cient asylum, or improve or 
30th sections) after the expira- enlarge any existing asylum. 
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were situate,) to provide an asylum or to contract for 
the reception of the borough lunatics (e) into the asy- 
lums of other boroughs or counties. (Fry, 29.) 

The justices may, under the Act of 1853, either 
erect a new asylum, or enter into a contract for uniting 
with some other county or borough, (16 & 17 Vict. 
ch. 97, 8. 3,) or enlarge existing asylums, (s. 30,) and 
purchase or take a lease of lands ; (ss. 31, 32, 33;) and 
every committee of visitors may, under sect. 42, con- 
tract with the committee of visitors of any asylum, 
or with the subscribers to any hospital, or the pro- 
prietor of any licensed house, for the reception of the 
whole or a portion of the pauper lunatics of their 
county or borough for any period not exceeding five 
years, (renewable, see 18 & 19 Vict. ch. 105, s. 10,) 
determinable by notice from the secretary of state. 
(16 & 17 Vict. ch. 97, s. 42.) Any money payable 
for such reception beyond the weekly sums for 
maintenance, &c, (see s. 54, post,) to be paid by 
the county or borough out of any monies in the 
hands of the treasurer of the county (d) appli- 
cable for repairs or other ordinary expenses of the 
asylum ; (Id. s. 42 ;) and any such hospital or licensed 
houKe to be subject to the visitation of any of the 
members of the committee so contracting. (Id.) 

Powers of Council.] It is provided by the 129th 
section, that the council of every borough which should 
within six months after the passing of the Act by 
writing under their common seal give notice to a secre- 
tary of state of their intention to rake upon themselves 
the duties, powers, and authorities thereby conferred on 
the justices, should be subject to, and have and exercise 

(<?) As to persons receiving a are omitted, no doubt, from in- 

luuatic for profit into an unli- advertence ; but tbe context 

censed house, see 8 & 9 Vict, seems sufficient to justify a pay- 

ch. 100, s. 90, and Fry, 287. xnent by the treasurer of the 

(d) The words " or borough" borough. 
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all the duties, powers, and authorities for carrying the 
Act into execution thereby conferred on the justices of 
such borough, or on any committee of visitors, and 
that all matters required thereby to be done at any 
quarter sessions, or at any meeting of justices, might 
thenceforth be done at any meeting of the council, and 
that all notices thereby required to be given to or by 
the clerk of the peace might thenceforth be given to or 
by the town clerk. (16 & 17 Vict ch. 97, a, 129, and 
18 & 19 Vict. ch. 105, s. 8.) 

Whenever the resolution or other act of the quarter 
sessions, or of a meeting of justices, or the committee 
of visitors is referred to in this chapter, it must be 
borne in mind that in boroughs where the council shall 
have taken upon themselves the powers of the Lunacy 
Acts, a meeting of the council of such boroughs must 
be understood as having the authority to pass such 
resolution, or do such act. 

Expenses.] The money required for defraying the 
expenses of the Lunatic Asylums Acts may be paid out 
of rates to be levied for the purpose, or if the council 
think fit, oat of the borough fund ; (16 & 17 Vict. 
ch. 97, s. 46 ;) with power to borrow at interest all 
or any of the monies required on mortgage of the rates, 
repaying the same by annual instalments within not 
exceeding (e) 30 years. (Id. s. 47 to 62.) 

Committee.] The council of any borough adopting 
the powers of the Act, may confer upon any committee 
appointed by them, (not being less than seven in any 
borough having an asylum for its own use, s. 22), such 
of the powers and authorities conferred upon any 
committee of visitors to be appointed under the Act, 

(e) In local Acts an extended the period of repayment is not 

period has been sometimes to exceed forty yean from the 

granted. In the case of the opening of the building. 
Borough Asylum for Leicester, 
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as to such council shall seem fit. (16 & 17 Vict. ch. 
97, a. 130 ; and 18 & 19 Vict. cb. 105, ss. 6, 7.) The 
powers of any committee of visitors, and of the 
members of such committee, are to (J ) continue until 
the first meeting of the committee by which such first- 
mentioned committee is to be succeeded; and in case 
of neglect in any year to appoint a committee, then 
the committee lastly before appointed, is to be the 
committee. (Id. s. 27.) 

Meetings of the committee of visitors are to be 
summoned by their clerk, whenever required, in 
writing by the chairman, or two of the visitors, or by 
the superintendent of the asylum ; and the chairman 
may convene a meeting at any time by notice in 
writing to each visitor of the time and place of 
meeting, such notice to be delivered, left, or trans-, 
mitted by the clerk or chairman seven days at 
least before the time appointed for the meeting. 
(16 4 17 Vict. ch. 97, s. 25.) The committee of visi* 
tors to elect a chairman, and in case of his absence, 
another member of the committee may be chosen to 
preside ; three members to be a quorum, except for 
adjournments, which may be made by less than three. 
Every question is to be decided by a majority of votes, 
and the chairman (whether permanent or temporary) 
is to have a vote, and in case of an equality of votes, a 
casting vote. (Id. s. 24.) 

Orders for Repairs, etc.] The committee of 
visitors may order all ordinary repairs necessary for the 
asylum, and also any additions, alterations, or improve* 

(/) Where the committee visitors. It would be inconsis- 

consistsof members of the coun- tent with the principle of the 

cil of a borough, no persons who Municipal Corporation Act for 

go out of office or cease to be persons who have ceased to be 

qualified as such members, can, aldermen or councillors to have 

we conceive, continue to act as any control over the borough 

members of the committee of expenditure. 
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ments, not exceeding 400Z. in any one year ; but no 
order for repairs, additions, alterations, or improve- 
ments, or for the payment of money for the expenses 
thereof exceeding 100/. is to be made, unless notice of 
the meeting and the intention to determine the ques- 
tion of the expenditure in manner provided by the Act 
with respect to meetings of the visitors shall have been 
given, nor unless three visitors sign the order. Any ex- 
penditure otherwise than for ordinary repairs is to be 
reported to the next quarter sessions. (Id. s.38.) 

Approval of Contracts.] All contracts for re* 
oeiving the pauper lunatics of any county or borough, 
plans for building, enlarging or improving any asy- 
lum, or for purchasing lands or. buildings, are to be 
sent to the commissioners for approval by the secretary 
of state. (Id. s. 45, and see s. 31.) 

Clerk to Visitors.] The committee of visitors 
are required to appoint a clerk (g) to such visitors, at 
such salary as they may think fit, with power to remove 
him at pleasure, and such clerk may be appointed the 
clerk of the asylum. It is the duty of the clerk to 
convene meetings of the committee of visitors when 
required in writing by the chairman, or by two of the 
visitors, or the superintendent of the asylum, by giving 
notice to each visitor seven days at least (t. e. t clear 
days) before the meeting. (16 & 17 Vict. ch. 97, 
88. 25, 26.) The committee are to sue and to be sued in 
the name of the clerk. (Id. ss. 125, 126.) The clerk 
acts as the legal adviser of the committee and their 
officers in connection with the affairs of the asylum. 

Chaplain.] The committee are to appoint a chap- 
lain in priest's orders, who may be removed by such 
committee. (Id. s. 55.) 

Ql) Two clerks are required lam, each of whom is required 
to be appointed. A clerk to the to perform various duties speci- 
visitors, and a clerk of the asy- fied in the Lunacy Acts. 
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Medical Officer.] The committee are required 
to appoint a medical officer who shall be resident in 
the asylum, and who shall not be clerk or treasurer of 
the asylum. (Id, s. 55.) 

The committee may (but it is not incumbent on 
them so to do) appoint a visiting physician or surgeon, 
and are required to appoint the medical officer, or one 
of the medical officers, if more than one, to be the 
resident superintendent, but may, with the sanction 
of a secretary of state, appoint any person other than the 
medical officer, to be such superintendent. (Id s. 55.) 

Other Officebs.] The committee are to appoint 
a clerk of the asylum, a treasurer, and such other 
officers and servants, as the committee may think fit, 
with power to remove any officers or servants, and 
fix their salaries or wages. (Id. s. 55.) 

The principal duties of the clerk of the asylum are 
as follows — to report to the commissioners in lunacy 
the dismissal for misconduct of any nurse or attendant 
within one week; (16 & 17 Vict. ch. 97, s. 56;) to 
keep all books, documents, and instruments which the 
visitors are required to keep — to keep an account of 
all monies received or paid to or by the treasurer or 
otherwise — to send in the month of March an abstract 
of the accounts for the year ending on the previous 
31st of December, to the secretary of state, the clerk 
of the peace, and the commissioners, (Id, s. 56,) — to 
lay his accounts before the committee previously to 
March, in order that they may be audited and reported 
to the quarter sessions of counties, and the councils of 
boroughs ; (Id. s. 60;) — to transmit to the commission- 
ers a copy of the annual report of the committee 
within twenty-one days after such report; (Id. s. 62;) 
— to prepare a list of pauper lunatics on 1st January 

and 1st July, and within fifteen days thereafter to 

l 3 
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lay a copy before the visitors, and transmit a copy 
to the clerk of the peace for every county, and the 
clerk to the justices for every borough, to which the 
asylum solely or jointly belongs, and to tbe commis- 
sioners— to send a list of private patients, if any, to 
the commissioners, and a certificate of the number of 
each sex to such clerk of tbe peace and clerk to the 
justices, (Id. s. 68)— immediately on the admission of. 
any lunatic, to make an entry in the " Register of 
Patients," and, after the second and before the end of 
the seventh clear day, to transmit to the commissioners 
a copy of the order, statement, and certificate, on which 
the lunatic was received, with a statement, signed, 
not sooner than two clear days after the admission, 
by the medical officer; (Id. s. 89;) within three 
days after every visit of two or more commissioners, 
to transmit to the office of the commissioners a true 
copy of their observations as entered in the books of 
the asylum ; (Id. s. 91 ;) — in case of the death of any 
patient, to send notice thereof, with the cause of 
death, and the name of any person or persons present 
at the death, within forty-eight hours, to the re- 
gistrar of deaths and to the commissioners, and 
also to the relieving officer or overseer of the 
union or parish to which the patient was chargeable ; 
(Id. s. 92;) — in certain cases, to send by post a notice 
of the death to one of the relatives ; (see 25 & 26 Vict. 
ch. Ill, s 25 ;)— and within three days after the death, 
discharge, or removal of any patient, to make an entry 

thereof in "The Register of Patients/' and in the 
book required to be kept for the purpose, and to trans- 
mit a written notice of the discharge, removal, escape, 
or recapture of any patient to the commissioners. 
(16 & 17 Vict. ch. 97, s. 93.) 

, Ill-treatment, Neglect, &c.] Any superinten- 
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dent, officer, nurse, attendant, servant, or other person 
employed in any asylum, who shall strike, wound, 
ill-treat, or wilfully neglect any lunatic confined therein, 
may be indicted for a misdemeanor, or on conviction 
before two justices is liable to a penalty of not exceed- 
ing 20/., and not less than 21. (Id. s. 123,) recover- 
able under 12 Vict ch. 43. (Id. ss. 126, 127.) Any 
officer through wilful neglect or connivance, permitting 
the escape of any lunatic is liable to the same pecu- 
niary penalty. (Id. s. 124.) 

Superannuation.] In case any superintendent, 
chaplain (a), matron, officer, or servant shall become, 
from confirmed sickness, age, or infirmity, incapable 
of executing the office in person, or shall have been an 
officer or servant in the asylum for not less than twenty 
years (now fifteen years, 25 & 26 Vict. ch. Ill, s. 12,) 
and be not less than 50 years of age, the committee of 
visitors may, if, in their discretion, they think fit so to 
do, but not otherwise, grant (subject in the case of a 
county asylum to confirmation by a resolution of the 
quarter sessions) an annuity by way of superannuation, 
proportionate to the merits and time of service, not 
exceeding the amount of two-thirds of the salary of 
the officer at the time of retirement, and in calculating 
the amount, regard may be had to the value of lodg- 
ings, rations, or other allowances, the meeting for 
granting the same being convened as here mentioned. 
(Id. s. 57, and 25 & 26 Vict, ch. 111, s. 12.) 

Visits of Committee.] Not less than two mem- 
hers, of the committee of visitors are together once 
at the least in every two months, to inspect every 
part of the asylum, and see and examine as far 

(a) There is a special provi- offices of superintendent and 
sion in 25 & 26 Vict. ch. Ill, matron are held by man and 
i. Id, as to cases in which the wife. 
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as circumstances will permit, every lunatic therein, 
and the order and certificate for the admission of 
every lunatic admitted aince their last visitation, and 
the general books of the asylum, and enter in a book 
kept for that purpose, any remarks in regard to the 
condition and management of the asylum, and the 
lunatics therein, and sign the book upon every visit. 
(16 A 17 Vict, eh. 97, s. 61.) 

Visits op Guardians.] Any physician, surgeon, 
or apothecary appointed by the guardians or over- 
seers, and also the guardians and overseers may, 
whenever they see fit, between eight in the morning 
and six in the evening visit any or every lunatic 
chargeable to their union or pariah, unless the medical 
officer of the asylum shall sign a statement that such 
visit will be injurious to any lunatic, with his reasons. 
(Id. s. 65, see also s. 119.) 

The superintendent is to make a half yearly report 
to the guardians of every union and parish, Ac. of the 
condition of every pauper chargeable to such union or 
parish. (26 & 26 Vict, ch. 11 1, s. 34.) 

Visits op Ministers.] If any patient be of a reli- 
gious persuasion differing from that of the Established 
Church, a minister of such persuasion, at the special 
request of such patient or his friends, shall, with the 
consent of the medical officer, and, under such regula- 
tions as. he shall direct, be allowed to visit such patient 
at proper and reasonable times. (16 & 17 Vict. ch. 
97, s. 55.) 

Visits of Friends.] Any commissioner (as to 
patients confined in any licensed house, hospital, or other 
place, not being a gaol) or any visitor of a licensed 
house, may give an order in writing to admit any rela- 
tions or friends of any patient. (8 & 9 Vict. ch. 100, 
ss. 84, 85.) 
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• Burials and Removals.] The expenses of the 
burial, discharge, or removal of pauper lunatics are to 
be borne by the union or parish, if any, to which they 
are chargeable, or if chargeable to a county, then by 
such county. (16 & 17 Vict. ch. 97, s. 120. See also 
18 & 19 Vict. ch. 105, ss. 11, 12, 13, and asto purchasing 
burial ground, see 25 & 26 Vict. ch. Ill, ss. 9, 10.) 

Removal to another Asylum.] Two visitors of 
any asylum, being justices, may, by an order (made 
in duplicate) under their hands, (seals being dispensed 
with by 18 & 19 Vict. ch. 105, s. 15,) direct any 
pauper lunatic chargeable to any parish or union 
within the county or borough to which the asylum 
wholly or in part belongs, or to such county, and who 
may be confined in any other asylum, Ac., to be removed 
to such first-mentioned asylum; and any two visitors of 
any asylum, being justices, may in like manner order 
any pauper lunatic to be removed from such asylum 
to some other asylum, Ac., with the consent, in certain 
cases, of two commissioners in lunacy. (16 & 17 
Vict. ch. 97, s. 77.) Any two commissioners in lunacy 
may also order the removal of a lunatic from any asylum 
to any other asylum. (Id. s. 82.) 

Discharge.] Any three visitors by writing under 
their hands (see 18 & 19 Vict. ch. 105, s. 15,) may 
order the discharge of any patient, whether recovered 
or not, or any two visitors, with the advice in writing 
of the medical officer, may discharge any person de- 
tained in the asylum, or permit him to be absent on 
trial for such period as they think fit, and make an 
allowance to such person not exceeding what would be 
the charge for him if in the asylum. (16 & 17 Vict, 
ch. 97, ss. 79, 80. See also s. 81, and 18 & 19 Vict, 
ch. 105, s. 17.) 

Private Patients.] Whenever it appears to the 
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committee of visitors that the asylum is more than 
sufficient for the accomodation of the pauper lunatics 
of their county or borough, the committee may, after 
giving notice by advertisement, permit the admission 
of pauper lunatics of any other county or borough, and 
if the committee think fit, of lunatics not paupers. 
The resolution to admit may be rescinded or varied. 
(16 & 17 Vict. ch. 97, s. 48.) 

General Rules.] The committee of visitors are 
required within twelve months after the completion of 
an asylum, to submit general rules for the government 
of the asylum to a secretary of state for approval, and 
such rules, when approved, shall be printed, abided by, 
and observed ; with power, with the like approbation, 
to alter and vary them from time to time, and the com- 
mittee are to make regulations and orders (not incon- 
sistent with the general rules) setting forth the number 
and description of officers and servants, their duties 
and salaries, and also to determine the diet of the 
patients, and may, by their regulations, direct any 
number of beds to be reserved for such cases as shall 
be therein mentioned, and exclude from admission per- 
sons afflicted with any contagious or infectious disease 
or malady, or coming from any district or place in 
which any such disease or malady is prevalent. (16 
& 17 Vict. ch. 97, s. 63.) 

Weekly Sum.] The committee are to fix a weekly 
sum to be charged for the lodging, maintenance, medi- 
cine, clothing, and care of each pauper lunatic, of 
such amount that the same may be sufficient to defray 
the whole expense of the lodging, maintenance, care> 
medicine, clothing, and other expenses requisite for 
such lunatics, and that the total amount, after defraying* 
such expenses, may be sufficient to pay the salaries of 
officers And attendants, and may alter the amount, as 
occasion may require. {Id. s. 54.) 
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• The committee may fix a greater weekly sum in res- 
pect of pauper lunatics other than those sent to the 
asylum from, or settled in some parish or place in the 
county or borough to which the asylum belongs : such 
sum in no case to exceed fourteen shillings a week. 
And if such sum be found insufficient, then an addition 
may be made to it by the justices of the county or 
borough in manner here provided. (16 & 17 Vict, 
ch, 97, s. 54.) 

Cost of Maintenance.] A pauper lunatic is for 
the purpose of the Act to be chargeable to the parish 
from which, or at the instance of some officer or clergy- 
man of which he has been sent, until such parish shall 
have established in manner prescribed by the Act that 
he is settled in some other parish, or that it cannot be 
ascertained in what parish the lunatic is settled, and 
an order may be made by justices on the (a) guardians 
of the union or parish for payment to the treasurer of 
the asylum of the charges for such lunatic. (Id. ss. 
96, 96, and Fry, p. 436.) 

Lists of Lunatics.] The clerk of the board of 
guardians of every union and of every parish under a 
board of guardians, and the overseers of every parish 
not in a union or under a board of guardians, are re- 
quired on the 1st day. of January in every year, or as 
soon after as may be, to make out and sign a list of all 
lunatics chargeable to the union or parish in the form 
contained in the schedule to the Act, and on or before 
the 1st day of February lay a copy before the visitors, and 
transmit a copy to the clerk of the peace of the county, 
or clerk to the justices for the borough within which the 
union or parish to which each lunatic is chargeable is 

(a) The cost of the examina- by the common fund of the 
tion, removal, and maintenance union. (24 & 25 Vict. ch. 66 
of pauper lunatics is to be borne s. 6.) ' 
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situated, to be by him laid before the county quarter 
sessions, or before the justices for such borough, and a 
copy to the commissioners in lunacy, and the Poor 
Law Board, under the penalty of not exceeding 201. 
(16 & 17 Vict. ch. 97, s. 64.) 

Additional Lands.] The committee of visitors 
(with the sanction of the court of quarter session?, u e. 
where the council have not assumed the powers of the 
Act, or the council, where they have done so) may rent 
either from year to year, or for any term of years, any 
land or buildings for the employment of the patients 
or for their temporary accommodation, and such land or 
buildings, whilst so used, are to be deemed part of the 
asylum. (25 & 26 Vict ch. Ill, s. 11.) 

Ratbabilitt.] As to the principle on which lunatic 
asylums are rateable to parochial rates, see 16 & 17 
Vict. ch. 97, 8. 35, and p. 34, ante. 

Annual Report.] The committee of visitors are 
every year to lay before the justices of the county or 
borough at the quarter sessions held next after the 20th 
day of December, or at a special meeting of the justices 
of the borough to be held within twenty days after that 
time, a report in writing of the state and condition of 
the asylum, its sufficiency for the proper accommodation 
of the lunatics, the management of the asylum, that 
conduct of the officers and servants, and the care of 
the patients, with such observations as they may think 
fit. The clerk to the committee is to transmit a copy 
of their report to the commissioners in lunacy within 
21 day 8, under the penalty of any sum not exceeding 
10/. for his neglect so to do. (16 & 17 Vict. ch. 97, 
s. 62.) 



CHAPTER XXXIII. 

Of the Borough Gaol. 

Observations.] "The Prison Act, 1865," con- 
solidated and amended the laws relating to prisons, 
and by the 56th section abolished the distinction 
between a gaol and house of correction. This statute 
repealed the whole of the following Acts, i . e. 9 4 Geo. 4, 
ch. 64 ; 5 Geo. 4, ch. 85 ; 6 Geo. 4, ch. 40 ; 7 Geo. 4, 
ch. 18; 3 <fc 4 Vict. ch. 25 ; 5 & 6 Vict. ch. 53; 7 & 8 
Vict. ch. 50 ; 7 & 8 Vict. ch. 93 ; 11 & 12 Vict. ch. 89 ; 
and 16 & 17 Vict. ch. 43, (several of which are re- 
ferred to in previous Acts relating to Municipal Cor- 
porations,) and parts of several other statutes. It is 
not proposed to set out in detail the provisions of the 
Prison Act, 1865, or the unrepealed enactments of 
other statutes, but it will be convenient to give an 
outline of the principal powers and duties of the 
governing bodies of municipalities, showing the rela- 
tive duties of the visiting justices, the justices in 
quarterly session assembled, and the Council. 

1st. The Visiting Justices. 

Appointment.] The justices in sessions assembled 
are required at their first session in each year to 
nominate two or more justices, with their consent, to 
be visitors of each prison within their jurisdiction, with 
power to declare such nomination to be for the whole 
year, or to renew the same, or make a fresh nomination 
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in each succeeding quarter of a year. (28 & 29 Vict 
ch. 126, s. 53.) 

Duties.] From time to time to visit and inspect 
each prison, and to examine into the state of the 
buildings, so as to form a judgment as to the repairs, 
additions, or alterations which may appear necessary, 
strict regard being had to the requisitions of the Act 
with respect to the separation of prisoners and enforce- 
ment of hard labour. 

To examine into the conduct of the respective 
officers, and the treatment and conduct of the prisoners, 
the means of setting them to work, the amount of 
their earnings, and the expenses attending the prison. 

To inquire into all abuses within the prison, and to 
take cognizance of matters of pressing necessity and 
within the powers of their commission as justices, and 
regulate the same, and to make a report to the justices 
in sessions assembled. (Id. s. 53.) 
. The justices in sessions may make rules with respect 
to the duties of the visiting justices, and from time to 
time repeal or alter the same. (Id. s. 54.) 

Any justice having jurisdiction may, whenever he 
thinks fit, enter into and examine the condition of the 
prison and of the prisoners therein, and enter any obser- 
vation as to the condition of the prison or abuses 
therein in the visitors' book, to be kept by the gaoler, 
who is to draw the attention of the visiting justices at 
their next visit to any entries. It is, however, pro- 
vided that a justice (not being a visiting justice,) shall 
not be entitled to visit any prisoner under sentence of 
death, or to communicate with any prisoners except in 
relation to their treatment, or some complaint made by 
them as to their treatment. (Id. s. 55.) 

Dissenting Ministers.] If any prisoner is of a 
religious persuasion differing from that of the Estab- 
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lished Church, and (a) no minister has been appointed 
to attend on prisoners of that persuasion, the visiting 
justices " shall " permit a minister of such persuasion, 
to be approved by them, to visit such prisoner at 
reasonable times, under such restrictions as may be 
imposed by the visiting justices, to guard against the 
introduction of improper persons, and prevent improper 
communications, unless such prisoner expressly objects 
to see such minister. {Id. Regulation 47. See 26 & 27 
Vict. ch. 79, s. 3.) 

Gaolers.] The gaoler (or a deputy gaoler,) is not 
to be absent from the prison for a night without per- 
mission in writing from a visiting justice, or, if absent 
from unavoidable cause, the fact and cause are to be 
stated in his journal. (Id. Regulations, 79, 80.) 

Prison Rules.] The schedule to the Prison Act, 
1865, contains a Code of Regulations for the govern- 
ment of prisons, and the 21st section directs the justices 
in session 8 assembled to frame dietary tables and to 
make additional rules as to other matters with the ap- 
proval of a secretary of state. The 19th section gives 
the requisitions of the Act as to hard labour of two 
classes, and directs that adequate means shall be pro- 
vided for enforcing it, and under Regulation 38 the 
visiting justices are to make provisions for the employ- 
ment of prisoners not sentenced to hard labour, and make 
rules as to the amount and nature of the employment. 



(a) The 26 & 27 Vict. ch. 79, great as, in their opinion, to 

(called "The Prison Ministers' require such ministration, and 

Act, 1863,") gives power to the to award a reasonable sum as 

persons having the appointment a recompense for his services, 

of the chaplain, to appoint a This power has been acted upon 

minister to attend on prisoners in some places by the appoint- 

of their own church or per- ment of a Roman Catholic 

suasion, when the number is so chaplain. 
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2nd. Justices in Sessions assembled. 

Definition of.] In a municipal borough "the jus- 
tices of the borough assembled at sessions to be held by 
them at the usual time of holding quarterlj* sessions of 
the peace, or at such other time as they may appoint." 
(28 & 29 Vict. ch. 126, s. 6.) 

Officers.] In every prison the following officers 
are to be appointed by the justices in sessions assem- 
bled, t. *., gaoler, (and where females are confined, a 
matron,) chaplain, surgeon, and such subordinate 
officers as may be necessary. The same person may 
officiate as chaplain for two prisons, if together not 
calculated to receive more than 100 prisoners. The 
chaplain cannot in certain cases hold any benefice with 
cure of souls, or any curacy ; and, where required, an 
assistant chaplain may be appointed. (Id. ss. 10, 11, 
12.) 

Corporate Rights.] It is provided by the 81st 
section that nothing contained in the Act shall affect 
any right vested by Act of Parliament, or charter in 
the (b) council of any municipal borough of appointing 



(b) This sectionhaving given appointment is in the council, 
rise to difference of opinion in This opinion not having been 
the city of Bath with respect to acquiesced in, the question was 
the appointment of the gaoler, set at rest by " The Bath City 
whether it is in the council, or, Prison Act, 1871," (34 & 35 
as it was previously to the Act, Vict. ch. 46), by which the ap- 
in the bailiff appointed by the pointment of the gaoler, chap- 
corporation under their charter, lain, and matron of the prison 
the opinion of the law officers were vested in the council ; such 
of the Crown was taken by the officers, when appointed, to hold 
Home Office, who advised (see office during the pleasure of the 
33 J. P. 474,) that under the justices in sessions assembled, 
chart % r of that city, the right of 
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a gaoler, chaplain, or other officer to the prison of such 
borough. {Id. s. 81.) 

Tenure and Salary.] Every officer is to hold his 
office " during the pleasure of the (e) justices in sessions 
assembled," and to receive such salary as they may 
direct, subject to the approval of the council in a 
municipal borough. {Id. s. 14.) 

Bules.] The justices have power (a. 21) to make 
rules (in addition to those contained in the schedule to 
the Prison Act) as to dietary and other matters relating 
to the government of prisons, with the approbation of a 
secretary of state, and with respect to the duties of 
visiting justices (s. 64) to appoint the description of 
hard labour for hard labour of the first class and of the 
second class, as defined by the 84th and 85th Regula- 
tions. {Id. s. 19.) 

Superannuation.] If any officer of a prison has 
been an officer for not less than twenty years, and is 
not less than sixty years of age, or becomes incapable 
from confirmed sickness, age, or infirmity, or injury 
received in actual execution of his duty, of executing 
his office in person, and such sickness, &c, is certified 
by a medical certificate, and there shall be a report of 
the visiting justices testifying to his good conduct, and 
recommending a grant, (such report to be made at 
some sessions held not less than two months before the 
sessions at which the grant is made,) the justices may 
grant an annuity, by way of superannuation allowance, 
having regard to the length of service, of not exceeding 
two-thirds of his salary and emoluments, or a gratuity 
not exceeding the salary and emoluments for one yean 

(c) Although the appoint- virtue of the rights reserved by 

ment of the gaoler or other the 81st section, the power of 

< officers may, in certain boroughs dismissal will be in the j ustiees 

be vested in the council by only. (Saund.6.) 
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payable oat of the rates applicable to the payment 
of salaries; (i.e., the borough fund;) but where the 
power to levy the rates is vested in a different body 
from the justices (as in a municipal borough) the 
consent of such body must be obtained to the amount 
of the superannuation. (28 & 29 Vict, ch. 126, s. 15.) 
Order for Payment.] To make orders (a) on the 
treasurer of the borough for payment of the salaries of 
the officers, such salaries having been approved by the 
Council, as required by the 14th section of the Prison 
Act, 1865, and for the expenses of the management of 
the gaol, such orders being subject to the confirmation 
of the Council. (See 38 J. P. 866, 444.) 



3. Of the Council 

Powers.] The Council, as " the prison authority," 
under section 5, are to approve of the salaries of 
officers ; (s. 14;) to sanction superannuation allowances 
granted by the justices; (s. 15;) and they retain, 
under station 81, any right vested in them by Act of 
Parliament or charter of appointing a gaoler, chaplain, 
or other officer to the prison. (See p. 236, ante.) 

Prisons.] The Council may alter, enlarge, or re- 
build any prison, or build other prisons in lieu of or 
in addition to subsisting prisons, and borrow money 
for the purpose, the necessity having been certified 
by the recorder, or chairman of the quarter sessions 



(a) The 38th section of 1 be of force until confirmed by 

Vict. ch. 78, which provided the Council, and which in i*. 

that no order made by the v. York, 1 £. & B. 588, was 

justice* for gaol expenses, which held to give a discretion to ap- 

required the expenditure or prove or disapprove, is repealed 

payment of any money, should by the Prison Act, 1865. . 
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where there is no recorder, and in any other case by 
the presentment of two or more visiting justices; notice 
of their intention to consider the same having been 
advertised, and the sanction of the secretary of state 
having been obtained, as required by the Prison Act; 
(ss. 24 to 30.) They may also purchase lands for the 
purpose, (ss. 44, 45,) and sell any unnecessary prisons. 
<ss. 46, 47. See also 5 & 6 Vict. ch. 08, ss. 3, 5.) < 
Contracts.] The Council may contract with any 
other prison authority for the reception and mainte* 
nance of all prisoners, or any particular class of 
prisoners in their prison, such prison having been 
approved by the secretary of state, public notice of 
such contract being given. (Id. ss. 31 to 34. See 
also 5 & 6 Vict. ch. 98, ss. 14 to 1 7.) 

Government Allowance, etc.] The secretary 
of state may withhold any government contribution 
towards the expense of maintaining prisoners, where 
default is made in complying with the provisions of 
the Act, and may in certain cases order.any inadequate 
prison to be closed. (Id. ss. 35, 36.) 

Jurisdiction.] Every prison, wheresoever situate 
shall, for all purposes, be deemed to be within the 
limits of the place for which it is used as a prison. 
(Id. s. 57. See also 1 Vict. ch. 78, ss. 40, 41.) 

County Claims.] The Municipal Corporation Act, 
s. 114, amended by 5 & 6 Vict. ch. 98, s. 18, provides 
for the payment, in certain cases, to the county (b) 
of the cost of the conveyance, maintenance, and 
custody of prisoners when sent to the county prison for 



(b) See 29 & 30 Vict. ch. 100, trial out of the jurisdiction liable 
as to the expense of the mainte- to maintain them, 
nance of prisoners removed for 
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offences committed within the borough. (See also 
16 & 16 Vict. ch. 81, a. 28, and R. v. Johnson, 10 
A. <fc B. 740.) 

Disqualification.] Any person holding the office 
of mayor, alderman, councillor, or other officer of a 
Corporation, who shall be interested, concerned, or 
employed, directly or indirectly, as an architect, builder, 
artist, mechanic, workman, merchant, trader, or other- 
wise howsoever in any part of the work to be done, or 
materials to be supplied at any gaol or house of correc- 
tion for the borough, or in any contract (c) relating 
thereto, i.e., for the building enlarging, or repairing, 
shall thenceforward be disqualified from continuing 
to hold such office, and also from being thereafter 
elected or appointed to fill any corporate office within 
the borough. (1 Vict. ch. 78, s. 89. See Bawl. 873.) 



(c) A tub-contract by a coon- is to have the benefit of the conr 

cillor does not appear to disqua- tractor's custom. (Le Feuvre 

lify if there be no fraud or ▼. Lankeeter, 3 E. & B. 530, 

previous concert, by which he p. 11 4, ante.) 



CHAPTER XXXIV. 
Of "The Elementary Education Act, 1870." 

School Board.] An application for the formation 
of a school board may be made by the resolution of 
the council of a municipal corporation, summoned in 
the manner in which a meeting is ordinarily sum- 
moned, and passed by a majority of the member* 
present and voting on the question. If a resolution be 
rejected, it cannot be again proposed until the lapse 
of twelve calendar months from the date of such 
rejection. Where an application is so made by the 
council, or where the education department are satis* 
fied as to the insufficiency of elementary school ac- 
commodation in the district, the department may 
cause a school board to be formed, (83 & 34 Vict. ch, 
75, 8. 12, sch. 2, part 2,) and send a requisition to the 
mayor for holding the election, and the mayor shall 
comply with such requisition. The number of mem* 
bers* of a school board to be not less than five, nor 
more than fifteen, as may be determined in the first 
instance by the education department, and afterwards 
from time to time by a resolution of the school board 
approved by the department. (Id. s. 31.) 

Election.] The election of a school board is to 
be held at such time and in such manner, and in 
accordance with such regulations as the education 
department may, from time to time, by order pre- 
scribe ; and the poll in a municipal borough is to be 
taken in like manner as a poll of burgesses taken in 
the district; and at every such election every voter 
will be entitled to a number of votes equal to the 
number of the members of the school board to be 
elected, and may give all such votes to one candidate, 
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or may distribute them among the candidates, as be 
thinks fit. {Id. g. 29). The expenses of the election 
and taking the poll are to be paid out of the school 
fbnd. The elections to be triennial, and the day for 
the triennial retirement of members is to be the day 
prescribed by some minute or order of the department ; 
and if any casual vacancy in office occurs by " death, 
resignation, disqualification, or otherwise" (a), (see 
s. 34 as to contracts or places of profit, and sched. 2, 
subsection 14, as to nonattendance,) an election is to be 
held in manner directed by an order of the education 
department — a member chosen to fill np a casual 
vacancy retaining office so long only as the vacating 
member would have retained the same if no vacancy 
had occurred. (Id. schedule 2, part 1.) 

Rating Authority.] The council of Municipal 
Boroughs (except Oxford) are constituted the rating 
authority, and the borough fund or borough rate the 
local rate for the purposes of the Act ; and in the dis- 
trict of the local board of Oxford, the local board are 
the rating authority, and the rare leviable by such 
board the local rate. {Id. s. 4, and schedule 1.) 

School Fund.] The expenses of the school board 
are to be paid out of the school fund. To this 
fund all monies received as fees from scholars, or out of 
monies provided by parliament, or raised by way of 
loan, or in any manner whatever received by the 
school board, are to be carried ; and any deficiency is 
to be raised by the school board, in the manner pro- 
Tided by the Act. {Id. s. 58) 

Deficiency of School Fund.] Any sum required 
to meet any deficiency in the school fund, whether for 

—i— — ^mm | ■■■ ■ ■■■—■■■■■■ ^^ M . .„ ^ — , „ „ , —^—i ■ g ■ ■ ^^_^— ^— ^^^»^^^^»^m^ 

(a) There is no pecuniary, residential, or ratal qualification 
for members of a school board. 
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Satisfying past or future liabilities, shall be paid by the 
rating authority out of the local rate. The school 
board may serve their precept (b) on the rating autho- 
rity, requiring such authority to pay the amount 
specified therein to the treasurer of die board out of 
the local rate, and such rating authority shall pay the 
same accordingly, and the receipt of such treasurer is 
a good discbarge. (Id. s. 64.) All precepts to be 
deemed to be duly executed, if signed by two or more 
members of the board authorized to sign them by a 
resolution of the board, and countersigned by the clerk. 
(Schedule 3.) 

If the rating authority have no monies in their 
hands in respect of the local rate, they shall, or if they 
shall have paid the amount, then for the purpose of 
reimbursing themselves, they may, notwithstanding 
any limit under any Act of Parliament or otherwise, 
levy the said rate, or any contributions thereto, or any 
increase of the said rate or contributions, and for that 
purpose shall have the same powers of levying a rate 
and requiring contributions as they have for the purpose 
of defraying expenses to which the local rate is ordina- 
rily applicable. (Id. s. 54.) 

Default of Rating Authority.] If the rating 
authority of any place make default in paying the 
amount specified in any precept of the school board, 
the board, without prejudice to any other remedy, 



(b) There is no limitation in was not intended to limit the 

the Act as to the amount of rate rate to threepence in the pound, 

to be levied. The precept of the but merely to give a claim in 

school board must be obeyed, certain cases to an additional 

whatever may be the rate re- parliamentary grant where the 

quired to raise the amount, sum paid by the rating autho- 

The 97th section of the Act rity should amount to a sum 

(with respect to the conditions raised by threepence in the 

of the parliamentary grant) pound. 

XT Q 
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may appoint an officer or officers to act within the 
place, who shall have, for the purpose of defraying the 
sum due, all the powers of the rating authority of 
levying the local rate, and also all the powers of making 
and levying a rate which he or they would have if the 
place were a parish, and such race were a rate for the 
relief of the poor, and he or they were duly appointed 
an overseer or overseers of such parish. {Id. s. 56.) 
. Borrowing Powers.] Where a school board 
incur any expense in providing, or enlarging a school 
house, they may, with the consent of the education 
department, spread the payment over several years, 
not exceeding fifty, and may for that purpose borrow 
money on the security of the school fund and local rate, 
and may charge that fund and the local rate with the 
.payment of the principal and interest due in respect of 
the loan, and they may, if they so agree with the mort- 
gagee* pay the amount borrowed with the interest by 
equal annual instalments not exceeding 1 fifty, and if 
.they do not so agree, they shall annually set aside one- 
.fiftieth part of the sum borrowed as a sinking fund* 
Id. s. 67.) 

Industrial Schools.] On the election of a school* 
board the council of the borough will cease to have 
power to contribute under "The Industrial Schools 
Act, 1 866," s. 12, to the support of an industrial school ; 
{Id. 8. 27 ;) and a school board may, with the consent 
of the education department, establish, build, and 
maintain a certified industrial school. {Id. s. 28.) 

General Powers of the Board.] It would be 
beyond the scope of a work on the subject of municipal 
corporations to give the sections of the Elementary 
Education Act with respect to the powers and duties 
of school boards. 



CHAPTER XXXV. 

Of ike Alteration of Wards. 

Original Division — (under 5^6 Will. 4, eh. 
76.) — It was provided by the Municipal Corporations 
Act, (5 & 6 Will. 4, ch. 70,) that every borough in 
schedule A. should be divided into the number of wards 
mentioned in such schedule in conjunction with the 
name of such borough; and the barristers appointed to 
revise the burgess and councillors' lists in the year 
,1835 were required, within six weeks after the Act, to 
determine and set out the extent, limits, and boun- 
dary lines of such wards, and what portions of the bo? 
rough should be included therein — the divisions to bo 
subject to the approval of Her Majesty. . (M. C. 99.) 
r . After the division of the borough into wards, the 
barristers were required to apportion among the several 
.wards the number of councillors mentioned in tha 
schedule, having regard as well to the number of per- 
sons rated to the relief of the poor in the wards as to 
the aggregate amount of the sums at which all the 
said persons should be so rated; (Id. s. 40;) with 
power to divide any of the said boroughs in conjunct 
£on with the name of which any number of wards 
greater than two were mentioned, into any number of 
wards more or less by one, than the number of wards 
so mentioned, (Id. s. 41,) and to require the produc- 
tion of any rate books. (Id. ,s. 42,) 

Power of (a) Alteration — {under 22 Vict, ch, 35.) — 
If two-thirds in number of the council of any borough 
shall agree to petition, and the council shall thereupon 
petition Her Majesty for the division of such 
borough into wards, or for the alteration of the number 

. (a) Considering the great in- sion of such boroughs into 

crease in the population of the wards, we have thought it de» 

wards of many large boroughs sirable to give a full epitome of 

since 1885, and the probability the provisions of the Acts ret 

that it will lead to a new divi- lating to this subject* . . . , 
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and boundaries of the wards into which any borough 
is or from time to time shall be divided, it shall be 
lawful for Her Majesty from time to time, if she shall 
think fit, by advice of Her Privy Council, to fix 
the number of wards into which such borough shall 
be divided ; and every borough shall be divided into 
the number of wards mentioned in the order in council 
made on such petition; provided nevertheless that 
notice of every such petition, and of the time when it 
shall please Her Majesty to order that the same 
be taken into consideration by Her Privy Council, 
shall be published in the " London Gazette " one month 
at least before such petition shall be so considered. (22 
Vict. ch. 85, s. 1.) 

The senior judge, or, in case of his absence from 
the kingdom, the next judge in the commission of 
assize for the summer circuit next after any such order 
in council shall have been made, shall appoint a bar- 
rister for the purpose of determining the boundaries of 
such wards, and apportioning the number of councillors 
of the borough among such wards as thereinafter men- 
tioned. (Id. s. 2.) 

The provisions of sections 39, 40, and 42, and so 
much of section 48 (as to the election of councillors 
and assessors) as remained unrepealed, of 5 A 6 
Will. 4, ch. 76, to extend to any such division of a 
borough into wards, or to any such alteration of the 
number and boundaries of the wards into which any 
borough is or may be from time to time divided, and 
the same sections and also the provisions of section 10 
of 7 Will. 4, and 1 Vict. ch. 78 (as to councillors 
going out of office,) and of sect, 10 of 16 and 17 Vict. 
ah. 70 (as to the mayor appointing a substitute in the 
ease of the illness or incapacity of an alderman in 
certain cases,) shall apply to every election after such 
division or alteration, and the barrister so to be ap- 
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pointed shall have all the powers, rights and privileges 
mentioned in sections 39, 40, and 42 of the said Act of 
5 <fc 6 Will. 4, c. 76; and the costs and expenses 
thereby occasioned shall be paid and discharged, and 
such barrister shall be remunerated at the rate of five 
guineas for every day he shall be so employed, over 
and above his travelling and other expenses, out of the 
borough fund. (Id. 8. 8.) (a) 

Amendment of 22 Vict. Ch. 86.] When any 
borough consisting of less than four wards, shall at 
any time hereafter be divided into a greater number 
of wards, the qualification for an alderman or councillor 
of such borough shall not be increased or altered in 
consequence of such division, but shall continue the 
same as if such borough consisted of less than four 
wards. (32 & 33 Vict, ch. 55, s. 4.) 

Further Amendment.] On the division of any 
borough into wards, the revising barrister shall appor- 
tion all the councillors for gfuch borough amongst the 
wards into which it shall have been so divided ; and 
in case of the alteration of the number and boundaries 
of the wards of any borough already divided into 
wards, the revising barrister shall apportion the coun- 
cillors for the wards so altered amongst the new wards 
in such manner as to provide, so far as may be practica- 
ble, for such councillors continuing to represent as large 
a number as possible of their former constituents, and 
every councillor for the borough so divided, or for the 
wards so altered, as the case may be, shall hold his 
office in the ward to which be may be assigned by 
the revising barrister for the same time that he would 
have held it, had the said borough or wards remained 
undivided or unaltered. (34 <fc 35 Vict. ch. 67, s. 2.) 

(a) The fourth section is not given, as it was repealed by 
34 & 35 Vict. c. 67, s t 2, 



CHAPTER XXXVI. 
Of the Contagious Diseases (Animals) Act, 1869. 

Consolidation Act.] The Act of 36 £ S3 Vic- 
toria, chapter 70, consolidated the laws relating to 
contagious or infectious diseases among cattle, sheep, 
and other animals. It is not, however, thought de- 
sirable to give the provisions of this Act with great 
minuteness, This chapter will, therefore, be confined 
to an outline of the principal duties imposed oil 
local authorities, with a reference to some of the (a) 
offences created by the Act. 

Local Authority,] The local authority for carry- 
ing out the provisions of the Act is, in boroughs, the 
mayor, aldermen, and burgesses acting by the council, 
the town-clerk being their clerk; and the borough 
fund or borough rate the fund out of which expenses 
are to be paid. Where the borough is not subject 
to the Act of 5 A 6 Will. 4, ch. 76, the com- 
missioners or other body maintaining the police 
therein, are the local authority, their clerk is the clerk 
for the purposes of the Act, and the rate applicable to 
the maintenance of the police the fund for payment 

(a) Some doubt exists whe The question will shortly be 

ther justices have any summary decided; a case for the opinion 

jurisdiction for the enforce- of the Court of Queen's Bench 

ment of penalties under this having been granted on 3rd 

Act, in consequence of there November, 1871, by the Kirk* 

being no express enactment to dale Quarter Sessions, (35 J. P. 

this effect. (See Stone's Jus- 730.) 
tices' Manual, 15th Ed. p. 156). 
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of expenses. In the (a) metropolis the Board of 
Works, and in the district of the local board of 
Oxford, the Local Board are the local authority. (32 
& 38 Victoria, ch. 70, sect. 9.) 

Committees.] A local authority "shall" form a 
committee or committees, and may delegate to any 
such committee or committees all or any powers con- 
ferred on the local authority, except the power to 
make a rate ; and may from time to time revoke or 
alter any power given to a committee, and appoint 
and designate any such committee as their executive 
committee. (Id. s. 11.) The executive committee 
may appoint sub-committees, with or without con- 
ditions or restrictions, fix the quorum and lay down 
rules for their guidance. Their proceedings are not 
to be invalidated by any vacancy, and the regulations 
contained in the 3rd schedule are to apply to com- 
mittees and sub -committees. {Id, s. 11.) Under 
tbese regulations, the committee may consist wholly 
of members of the local authority, or partly of such 
members, and partly of rated occupiers in the district 
qualified in such manner as the local authority may 
determine. Every question is to be decided by a 
majority of the votes of the members present and 
voting, and the chairman has a casting vote. 

Inspectors and Officers.] The local authority 
shall from time to time appoint so many inspectors 
and other officers as appear to them to be necessary 
for the execution of the Act, with such duties, salaries 
or allowances as they think fit ; and may at any time 
revoke any appointment, "but so that every local 
authority shall at all times keep appointed at least one 



(a) The provisions applicable to the metropolis are not referred 

to in this chapter. 

m3 
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inspector." (Id. s. 12.) Inspectors may be removed 
by the Privy Council for incompetency or misconduct; 
(Id. s. 13 ;) and local authorities and inspectors are to 
make such reports to the Privy Council as they may 
require. (Id. s. 14.) 

Foreign Animals.] The regulations as to ports, 
and the landing, reception, sale, and slaughter of 
foreign animals, are contained in sections 15 to 30, 
and in the 4th Schedule, but are too numerous and 
of too limited an application for insertion in this 
Manual. 

Discovert of Disease ] An inspector on receiv- 
ing information of the supposed existence of cattle 
plague, pleuropneumonia, or sheep-pox, or having 
reasonable ground for suspecting that any of these 
diseases exists in any place in his district, must pro- 
ceed there with all practicable speed, and execute the 
duties conferred on him. (Id. s. 31.) An inspector 
or other authorized officer may enter any field, stable, 
cowshed, or premises where he has reasonable grounds 
for supposing that any animal so affected is to be 
found, but shall, if required, state in writing the 
grounds on which he has so entered ; and any person 
refusing admission is guilty of an offence against the 
Act. (Id. s. 32.) The certificate of an inspector, as 
to an animal being so affected, is conclusive evidence 
of the matter certified. (Id. s. 83.) 

Infected Places.] The Act contains a variety of 
provisions as to the course to be adopted in declaring 
districts to be " infected places," and imposes special 
duties in such cases on the local authority, the inspec- 
tor and constables of the district. (Id. ss. 34 to 53, 
and 6th Schedule.) 

Offences.] The exposure in any market or fair, or 
other public place where such animals are commonly 
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exposed for sale, or the exposure for sale in any sale- 
yard, whether public or private, or placing in a lair 
or other place adjacent to a market or fair, or tending 
by railway, or causing to be carried, led, or dri?en 
on a highway or thoroughfare, any horse or animal 
affected with a contagious or infectious disease (a), are 
offences against the Act, unless it be shown to the 
satisfaction of the justices that the party oomplained 
against did not know of the same being so affected, 
and could not with reasonable diligence have obtained 
such knowledge. (Id. s. 57). Any such horse or 
animal so dealt with may be seised by an inspector or * 
other officer, who may cause it, if affected with glan- 
ders (i), cattle plague, or sheep pox, to be slaughtered, 
and, if affected with any other contagious or infectious 
disease, to be removed to some isolated place, and 
there kept for such time as the local authority may 
think expedient, the expenses thus incurred being 
recoverable from the owner or from the consignor or 
consignee who may recover the same from the owner. 
(Id. s. 67.) 

Horses or animals that have died, or been slaughtered 
in consequence of being affected with glanders, cattle 
plague, or sheep-pox, are to be buried as soon as pos- 
sible in their skins in manner required by this section. 
(Id. s. 60.) 

Powers,] The local authorities shall cause all 
animals' affected with cattle plague within their district 
to be slaughtered ; (Id. s. 65,) and, if they think fit, 
any animal that has been in the same shed or herd, or 
in contact with any animal so affected, (Id. s. 66,) and 



(a) Placing any animal affected with a contagions or infections 
disease in any uninclosed land, or insufficiently fenced field or place, 
or on the side of a highway, is also an offence under the 68th section. 

(o) The 61st section provides for the purification of sheds, 
dec., of diseased animals. 
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they may order any animal affected with disease sus- 
pected to be cattle plague, to be slaughtered in order 
to ascertain the nature of the disease. (Id. s. 67.) 
The owner in such cases (except where otherwise pro- 
vided by the Act, see sect. 71,) to receive compensa- 
tion not exceeding 202., and not exceeding one-half of 
the value of the animal immediately before it was 
affected with cattle plague; (Id. s. 68 ;) and such sum 
not exceeding 30/. as may be equal to three-fourths of 
the value of any animal slaughtered on account of 
having been in the same shed or herd with a diseased 
animal. (Id. s. 69.) The local authority may require 
the value of any animal slaughtered to be ascertained 
by officers of the local authority or by arbitration, and 
may impose conditions as to the evidence of slaughter 
and the value. (Id. s. 70.) 

Expenses.] The expenditure in compensation for 
slaughtered animals, and in respect of the principal 
and interest of money borrowed, is to be defrayed out 
of the local rate, or a separate rate levied in like man- 
ner as the local rate, the tenant being allowed to deduct 
one-half of the rate out of bis rent, with a special pro- 
vision (sect 101,) as to Cheshire. (Id. s. 89.) Other 
expenses are to be defrayed out of the local rate, (Id. 
s. 90,) with power to remit the rate in the case of per- 
sons who, before the 20th February, 1866, suffered so 
great a loss by cattle plague as in the opinion of the 
local authority entitled them to remission in whole or in 
part. (Id. s. 91.) Where the rate required would ex- 
ceed sixpence in the pound, a local authority may 
borrow on security of the rates, repaying the same 
within seven years ; but if it would exceed ninepence 
in the pound, the period of repayment may be extended 
by the treasury to fourteen years. (Id. s. 98.) When 
it exceeds the amount of a rate of one shilling in the 
pound, the loan commissioners may lend the same on 
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such terms as provided by the Act, the amount to he 
repaid by not exceeding thirty annual instalments, (Id. 
s. 99,) with special provisions as to the repayment of 
existing debts. (Id. s. 100.) 

Penalties.] Any person acting in contravention 
of, or guilty of any offence against the Act, or any 
order or regulation* made by the Privy Council, or a 
local authority, is liable (unless otherwise provided by 
the Act, or a less penalty be mentioned in any such 
order or regulation) to a penalty of not exceeding 202., 
but when the offence is committed with respect to more 
than four animals, a penalty of not exceeding 57. may 
be imposed for each animal, (instead of 201.) and a 
farther penalty of not exceeding 10/. for every half 
ton in weight of offal, dung, litter, &c, where the 
offence is committed in relation to offal, &c. (Id. 8. 
103.) In certain cases, as, for instance, not obtaining 
a license when required, or for using a license after it 
has expired, or fabricating or altering a license, or 
making a false declaration, &c, the offender may be 
imprisoned for not exceeding three months, with or 
without hard labour, in lieu of a pecuniary penalty. 
(Id. 8. 104.) One half of the penalty is to be paid to 
the informer and the other applied as if this section 
had not been enacted. (Id. s. 106.) Any person who 
feels aggrieved by the dismissal of a complaint, or by 
any adjudication of the justices, may appeal to the 
quarter sessions, subject to the conditions contained in 
this section. (Id. s. 108.) 

Jurisdiction.] Every offence is to be deemed to 
have been committed, and every cause of complaint 
under the Act or any order or regulation of the Privy 
Council or local authority to have arisen either in the 
place in which the same was actually committed or 
arose, or in any place in which the person charged or 
complained against happens to be. (Id. s. 109.) 



CHAPTER XXXVI. 

Of Proceeding* by Mandamus. 

Power of Visitation.] It is an incident to all cor- 
porations that they are liable to be visited; that is, 
that any irregularities which may arise in them from 
time to time may be inquired into and arrested by some 
competent authority. 

In ecclesiastical corporations, for example, the ordi- 
nary is, by the canon law, the visitor. In eleemosynary 
lay corporations the founder, his heirs, or assigns, are, 
at common law, the visitors. But in civil lay corpora- 
tions, including municipal corporations, as their ex- 
istence is derivable from the crown, the power of visi- 
tation is vested therein. 

This power of visitation in the crown, in regard to 
municipal corporations, is exercised by the court of 
Queen's Bench, according to the rules of the common 
law ; and it is chiefly exercised by means of the writ 
of mandamus, or of an information in the nature of a 
quo warranto. (Arn. 247.) 

Mandamus.] A mandamus is a high prerogative 
writ, and is, in form, a command issuing in the Queen's 
name, directed to any person, or corporation, or in- 
ferior court of judicature, within the crown's domi- 
nions, requiring them to do some particular thing 
therein specified, which appertains to their office and 
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doty, and which the court of Queen's Bench has pre- 
viously determined, or at least supposes to he consonant 
to right and justice. 

In its application, it may he considered as generally 
confined to cases where relief is required in respect of 
the infringement of some public right or duty, and 
where no effectual relief can he obtained in the ordi- 
nary course of an action at law. (Am. 248.) 

When granted.] A mandamus will lie to compel 
the corporation to proceed to the election of corporate 
officers, or the admission of a freeman ; or to restore 
any officer, such as recorder, town-clerk, or clerk of 
the peace, or any member of the corporation who has 
been turned out, or disfranchised, or suspended. (Sel- 
wyn, N. P. 1084.) It will lie also, by statute, to insert 
the name of a person in the burgess-list ; whose claim 
has been rejected, or whose name has been expunged 
at the revision of the burgess lists; (1 Vict. ch. 
78, s. 24,) and the mandamus is not necessarily 
peremptory in the first instance. (22. v. Eye, 9 
A. & E. 670.) 

The writ does not lie unless the office be one of a 
permanent nature, and therefore it will not be granted 
in the case of an office held during pleasure. (Evans 
v. Heart of Oak Building Society, 13 Jur. (N. S.) 
168.) 

In the case of an office, however, if it be already 
full by the possession of an officer de facto, a manda- 
mus will not be granted to proceed to a new election 
until the person in possession has been ousted upon 
proceedings in quo warranto. 

Thus, where a councillor had, during his term of 
office, been left off the burgess list by the overseers for 
alleged non-payment of rates, but continued to exer- 
cise the office, the court determined that they would 
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not, on affidavit of these facts, issue a mandamus to 
the mayor to proceed to a new election, as the vacancy 
most be first ascertained by a judgment on a quo 
warranto information. (R. v. Phippen, 7 A. & E. 
966. See R. v. Oxford, 6 A. & E. 349.) It is indeed 
stated to be an inflexible rule that when the office is 
full, unless the election can be shown to be merely 
colorable, the remedy to try the right to the office is 
by quo warranto and not by mandamus. (R. v. Ches- 
ter, 25 L. J. Q. B. 61.) 

A mandamus will lie to compel a corporation to fix 
their seal to a public document, to hold a meeting at 
which pnblic business is to be transacted, such as the 
granting of corporate leases; or to a corporate officer, 
for the production, inspection, or delivery of public 
books and papers; the delivery of the corporate insignia, 
and in like cases. (Am. 249.) 

The time within which the application must be 
made is generally regulated by the practice of the 
court ; but in the case of an application by a burgess 
to have his name inserted in the burgess list, it is ex- 
pressly required to be made before the end of the term 
next following the Act complained of. (1 Vict..ch. 
78, s. 24.) 

The general course of proceeding is; (see Am. 
249.) 

The party who applies for the writ does so upon a 
suggestion, supported by oath, of his own right, and 
the refusal to do the act required to be enforced. 

A rule is first granted directing the party complained 
of to show cause why the writ should not issue. If 
he shows no sufficient cause, or does not submit at 
once to the application, the writ is issued in the alter- 
native to do the act, or show some reason to the con- 
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trary, to which an answer or return most be made by 
a certain day. 

If the party to whom the writ is directed makes no 
return, he is punishable by attachment as for a con- 
tempt. If a return is made and the prosecutor wishes 
to object to it, he must demur; and if it is insufficient 
in law a peremptory mandamus is awarded ; obedience 
to which will also be enforced by attachment. If the 
return is disputed by the applicant, or prosecutor, as 
being false in fact, he may traverse it; and if an 
issue is raised upon a point of fact, it may be tried 
before a jury, and if judgment is obtained by the 
prosecutor, a peremptory mandamus will also issue in 
this case. 

In order to expedite proceedings in mandamus, as 
far as they affect corporate offices in boroughs, it has 
been enacted by 6 & 7 Vict. ch. 89, s. 5, that the 
party making the application may give a written notice 
to the party to be affected by the writ ten days before 
making the application, stating the name and descrip- 
tion of the applicant, and the grounds of the applica- 
tion, accompanied with a copy of the affidavits in 
support of the same; whereupon the opposite party 
may show cause in the first instance, and if no sufficient 
cause be shown the court may, if they think fit, make 
the rule for the mandamus absolute, or grant a per- 
emptory mandamus in the first instance. 

It has been held that neither a burgess (R. v. Mil* 
ner, 5 Q. B. 589,) nor a coroner (R. v. Qrimthaw, 5 
Dowl. & L. 249,) holds a corporate office within the 
meaning of this section, which applies only to the 
governing officers of a corporation. 

A writ of error may be brought upon a judgment in 
mandamus, but no action or other proceeding will lie 
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against any person lor anything done in obedience to a 
peremptory mandamus. (6 A 7 Vict. ch. 67, ss. 2, 3, 

and 15 A 16 Viet eh. 76, a. 148.) 

Come ow Law Pbocbdure Act.] It is enacted by 
17 A 18 Vict ch. 125, s. 76, that an application by 
motion for a writ of mandamus may in all cases be 
made absolute in the first instance ; and by section 
77, that the provisions of the Acts of 1852 and 1854, 
so far as the same are applicable, shall apply to the 
pleadings and proceedings upon a prerogative writ of 
mandamus issued by the court of Queen's Bench. (See 
Selwyn, N. P. title " Mandamus.") 



CHAPTER XXXVII. 
Of Proceedings by Quo Warranto. 

Nature of Writ.] A writ of quo warranto is in 
the nature of a writ of right for the crown, against any 
one who claims or usurps any office, franchise, or 
liberty, to (inquire by what warrant, or authority, he 
supports his claim, in order to determine the right. 

An information, in the nature of a quo warranto, 
may be brought with leave of the court, at the relation 
of any person desiring to prosecute the same, who is then 
styled the relator, against any person usurping, intru- 
ding into, or unlawfully holding any franchise or office 
in any borough corporate ; and the statute of 9 Anne, 
ch. 20, provided for the speedy determination of the 
information, and directed that if the defendant be con- 
victed, judgment of ouster, as well as fine, might be 
given against him, and that the relator should pay or 
receive costs according to the event of the suit. (Arn. 
353.) 

Within what Time.] In ordinary cases an informa- 
tion must be applied for and exhibited within six years 
after the swearing in of a party to any office ; in the 
case, however, of a mayor, alderman, councillor, or 
burgess, the application must be made within twelve 
months (a) after the election, or the disqualification, of 

(a) A continuing contract is shall have elapsed from the 

a disqualification, dediein diem, commencement of the disquaUfl- 

so that the application maybe cation. (R. v. Francis ,21 L.J. 

made against a councillor, al- Q. B. 904.) 
though more than twelve months 
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the person against whom the application is made, as 
expressly required by 1 Vict. ch. 78, 8. 23, and 6&7 
Vict. ch. 89, s. 1.) But even though the application 
be made within the limited period, the court will not 
grant it as a matter of right, if it appears there has 
been an unreasonable delay in making the application. 
Thus, where a person was enrolled a burgess in Novem- 
ber, and an application for a quo warranto was made 
on the last day of the following Hilary Term, the 
court refused a rule, as no explanation was given of the 
delay, (i?, v. Hodson, 4 Q. B. 648. See also R. v. 
Preeee, 6 Q. B. 94.) 

The relator in an information for a quo warranto 
against a councillor will not be allowed to show that 
certain persons whose names were on the burgess roll 
were not entitled to vote, the burgess roll being con- 
clusive evidence of the qualification to vote. (M. v. 
Tugwell, 83 J. P. 101.) The application against a 
burgess or councillor must be made promptly. (See 
22. v. Hodson, 4 Q. B. 648 ; and Jt. v. Hindmarsh, 
17L.T.(N.S.)176.) 

Relator.] It is not necessary that the relator 
should be a burgess; it will be sufficient if he is an 
inhabitant of the borough, and subject to the control 
and government of the council ; ( R. v. Parry, 6 A & E. 
848; JR. v. Quayle, 11 A. & E. 608;) although it 
seems if he is not a member of the corporation, the 
court will require a stronger case to be made out before 
they will give leave to file the information. (R. v. 
Ogden, 10 B. & C. 210; and R. v. Lloyd, Rawl, 
855; It. v. Parry, 6 A. & E. 810; JR. v. Greene, 2 
Q. B. 460, Am. 260.) 

When the application is made by individuals, and 
not by the corporation, or their representative, the 
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raayer, the court will exercise a large discretion in 
granting a rule for an information, with reference to all 
the circumstances of the case, and particularly as to 
the promptness of the application, and the conduct and 
even the motives of the relator. (Am. 255.) 

When Granted.] In no case will the court grant 
an information unless it is made clearly to appear that 
the office is full de facto. It will not be sufficient to 
state merely that the party " has accepted the office;" 
bat it must be shown in what manner he has done so ; 
as that he has made the requisite declaration ; (see 
R. v. Matter, 11 A. & E. 505 ; 22. v. Quayle, 11 A. & 
£. 508; R. v. Leeds, Id. 512; and R. v. Armstrong 
26 L. T. 248 ;) or that he has acted in a corporate 
capacity, or the like. 

A quo warranto may be granted for an usurpation of 
an office even after the resignation of it ; for the resig- 
nation is no answer, though it may regulate the deci- 
sion of the court in imposing the fine. 

One ground upon which the court frequently refuses 
to grant a rule for the information is, that the relator 
has acquiesced or concurred in the election of the party 
against whom the application is made; but it is no 
objection that the relator has frequently acted with the 
party in corporation business, it not appearing that he 
had actually concurred in the election, (Am. 256 ) 

In some cases where collusion is suspected, the court 
will order the relator to give security for costs. (R. v. 
Wakelin, 1B.& Ad. 50 ; and JR. v. Greene, 4 Q. B. 
696.) 

The court will not grant leave to file an information 
against an individual member of a corporation, where 
the object of the application is obviously to call in ques- 
tion the validity of the charter to the corporation. 
(R. v. Taylor, 11 A & E. 064.) 
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Pbocedurb.] The proceedings (b) in quo warranto 
may be carried on in die same manner as in the case 
of a numdamus, and notice of the intended application 
to the court must be given as directed by 6 & 7 Vict 
ch. 89/s. 5. 



(ft) The mode of procedure, the Common Law Procedure 
pleadings, evidence, and jndg- Act, 1862, as regards writs of 
ment, and the eases in which error, do not apply to infer- 
tile court will grant the infor- mations in the nature of " quo 
mation are fully set forth in warranto." (R. v. Seale,24 
Belwyn's N. P., title "Quo , L. J. Q. B. 821.) 
Warranto." The provisions f 
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The Municipal Franchise Act, 82 & 88 Vict, 

Cap. 65. 

The Municipal Franchise Act of 32 & 83 Vict. ch. 66, 
which is entitled " An Act to shorten the Term of Resi- 
dence required as a Qualification for the Municipal 
Franchise, and to make Provision for other Purposes!' 9 is 
as follows : — 

- " Whereas it is expedient to shorten the term of occu- 
pation and residence required as a qualification for the 
Municipal Franchise, and to make provision for other 
purposes: 

Be it therefore enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the athority of 
the same, as follows ; that is to say, 

1. The ninth section of the Act of the session of the sect o of 
fifth and sixth years of King William the Fourth, J^f™'* 
chapter seventy-six, shall be repealed, and instead thereof pitied, 
be it enacted, that every person of full age who on the 
last day of July in any year shall have occupied any one year's 
house, warehouse, counting-house, Bhop, or other build- JJ^JJJL* 
ing, within any borough during the whole of the pre- "J 08 ** 
ceding twelve calendar months, and also during the FraachE*. 
time of such occupation shall have resided within the 
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said borough, or within seven miles of the said borough, 
shall, if duly enrolled in that year according to the pro- 
# visions contained in the said Act of the session of the 

fifth and sixth years of King William the Fourth, 
chapter seventy-six, and the Acts amending the same, 
be a burgess of such borough and member of the body 
corporate of the mayor, aldermen, and burgesses of 
such borough: Provided that no such person shall be 
so enrolled in any year unless he shall have been rated 
in respect of such premises so occupied by him within 
the borough to all rates made for the relief of the poor 
of the parish wherein such premises are situated during 
the time of his occupation as aforesaid, and unless he 
shall have paid on or before the twentieth day of July 
in such year all such rates, including therein all borough 
rates, if any, directed to be paid under the provisions 
of the said Acts, as shall have become payable by him 
in respect of the said premises up to the preceding fifth 
day of January : Provided also, that the premises in 
respect of the occupation of which any person shall 
have been so rated need not be the same premises or in 
the same parish, but may be different premises in the 
same parish or in different parishes : Provided also, that 
no person being an alien shall be so enrolled in any year, 
and that no person shall be so enrolled in any year who, 
within twelve calendar months next before the said last 
day of July, shall have received parochial relief or other 
alms : Provided also, that the respective distances men- 
tioned in this Act shall be measured in the manner di- 
rected by section seventy-six of the Act of the session of 
8*7 vtct. the sixth and seventh years of Queen Victoria, chapter 
e. is. eighteen. 

Baring 2. Nothing in this Act contained shall affect any 

a£ttng >d0r e *kting burgess roll, but every such roll shall continue 
barges* roU. in force until the first day of November one thousand 

eight hundred and sixty-nine. 
OjMMKjUoror 3. Any such occupier as aforesaid, who shall be rated in 
may reside respect of premises as in this Act mentioned, shall be 
ten miira of entitled to be elected a councillor or an alderman of any 

borough* 
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borough, if resident within fifteen miles of said bo- 
rough, although by reason of his residence beyond 
seven miles of the borough he is not entitled to be on 
the burgess roll of such borough, provided that he is 
otherwise qualified to be on the burgess roll, and to be 
elected a councillor or an alderman for such borough, and 
the following enactments shall take effect with respect 
to such occupiers : 

1. The overseers shall make out and publish a 

separate list containing the name of every such 
occupier at the same time and in the same 
manner as the burgess list, and all the pro- 
visions of the said Act of the fifth and sixth 
William the Fourth, chapter seventy-six, and 
the Acts amending the same with respect to 
objections and claims shall, as nearly as circum- 
stances admit, apply to such separate list. 

2. The separate list so made out shall be revised in 

the like manner as the burgess list, and when 
so revised shall be delivered to the town clerk, 
and copied as a separate list at the end of the 
burgess roll. 

4. When any borough, consisting of less than four Qualification 
wards, shall at any time hereafter be divided into a and*coun? en 
greater number of wards, the qualification for an alder- o^ * 8 * 
man or councillor of such borough shall not be increased 

or altered in consequence of such division, but shall 
continue the same as if such borough consisted of less 
than four wards. 

5. From and after the passing of this Act no person proprietors 
shall be deemed to have had or to have an interest in a £onu»nie8 n 
contract or employment with, by, or on behalf of the not to be 
council of any borough by reason only of his having had tractor* &c." 
or having a share or interest in any railway company or SFwuSlifled 6 
in any company incorporated by Act of Parliament or from election 
by Royal Charter, or under " The Companies Act, oVSb? 1 * 1 
1862," and no councillor, alderman, or mayor in any JJJwdiME 
municipal corporation shall be deemed to have been or 

to be disqualified to be elected or to be such councillor 

N 
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alderman! or mayor by reason only of his having had 
or having any share or interest in any railway company 
or in any company incorporated by Act of Parliament or 
Royal Charter, or under " The Companies Act, 1862/ 
but all elections of councillors, aldermen, or mayors as 
aforesaid shall be deemed and taken to have been and to 
be valid, notwithstanding any such share or interest as 
aforesaid. 
Who may 6. At any election of auditors, revising assessors, or 

nominate for , * . _ ' ~^ . 7 

office of ward assessors, any person entitled to vote may nominate 
audjtor,and for the office of auditor or assessor, in like manner as 
such person can nominate for the office of councillor 
under and by virtue of the provisions in that behalf con- 
tained in the twenty-second Victoria, chapter thirty- 
five, and the proceedings in relation to such nomination 
and election shall be in all respects the same as are 
prescribed in the said Act in relation to the election of 
councillors, 
receiptor 7 * Every nomination for the office of councillor, 
nominattoni. assessor, or auditor must be sent to the town-clerk, so 
that the same shall be received in his office before five 
o'clock in the afternoon of the last day on which any 
such nomination may by law be made. 
Elections g # if j^ extraordinary vacancy shall happen in the 
extraor- office of assessor, and at the same time a vacancy shall 

yacanciet. ex * 8 * or ar ^ 8e m ^ e °& ce 0I * councillor which cannot be 
legally filled up before the vacant office of assessor has 
been or can be by law filled up, the election to supply 
such vacant office of councillor shall be held before the 
alderman of the ward, or the mayor where the borough 
is not divided into wards, the continuing assessor, and 
such burgess (not being a burgess representing or en- 
rolled on the burgess list for that ward, if the borough 
is divided into wards), as the mayor shall by writing 
under his hand appoint. 
Words im- g. \ n this Act and the said recited Act of the fifth 
maacuHne and sixth years of King William the Fourth, chapter 
fnSude* seventy-six, and the Acts amending the same, wherever 
femaiea. words occur which import the masculine gender, the 
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same shall be held to include females for all purposes 
connected with and having reference to the right to vote 
in the election of councillors, auditors, and assessors. 

10. This Act shall be construed as one with the said Act to be 
Act of the session of the fifth and sixth years of King ^" h stnied 
William the Fourth, chapter seventy-six, and the Acts fi *• w. 4, 
amending the same, except so far as the same are 
altered or repealed by this Act, and the words used in 

this Act shall have the same meaning as in the said 
Acts. 

11. This Act shall not apply to Scotland or Ireland." Extent of 

rr * Act. 
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L— NOTICE OP ELECTION BY TOWN CLERK. 



Borough op L , in the County op L f (to totf). 



Election of Councillors for the Ward in the said 

Borough of L 



Take Notice. 

1. That an election of two councillors will be held for the said 
ward, on the day of , A. d. 187 , in the 
said ward. 

2. That any person entitled to vote may nominate for the said 
office himself (if duly qualified), or any other person or (a) persons 
so qualified, not exceeding two in number* 

3. That every such nomination must; be in writing, and must 
state the Christian names and surnames of the persons nominated, 
with their respective places of abode and descriptions. 

4. That any nomination paper must be signed by the party 
nominating, and may be in the following form, or to the like 
effect:— 



(a) In notices for the election of one councillor, or of 
auditors or assessors, alter the form so as to adapt it to the nomi- 
nation of one person only. The form can be readily altered in 
the case Of boroughs not divided, into wards. 
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Nomination Pipes (5). 



Election of Councillors for tie 
ofL 9 to be held on the 
187 . 



Ward, in the Borough 
day of A .2). 



Christian 
Name and 
Surname of 

Person 
Nominated. 


Place of abode 

of person 

nominated. 


Description 

of person 

nominated. 


Christian 

Name 

and Surname 

of 
Nominator. 


Address 

of 

Nominator. 























Dated the 



day of 



, A. D. 187 



(Signed) 



5. That all nomination papers most be delivered to the town 
clerk, on or before (c), the day of instant, 

and must be sent so that the same shall be received at the office 
of the town clerk before five o'clock in the afternoon of the said 
day. 



Dated this 


day of 
(Signed,) 


, A. D. 187 • 

8. 8., 

Town Clerk. 



(b) Nomination papers in this form must be printed by the 
town clerk, and delivered to burgesses applying for the same. 

(c) Here state the day, which will be two clear days (exclu- 
sive of Sunday) before the day of election. 
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2.— NOTICP OP ELECTION ON EXTRAORDINARY 
VACANCY (WITHOUT FIXING POLLING 



PLACE). 



BoiotraH of L 



2To. Ward. 



We, the undersigned, being the alderman and assessors of 
the Ward in the borough of L , do hereby give 

notice that the election of one councillor for the said ward, in 
the room of Mr. J. S. t who has resigned the office of councillor, will 
be held on the day of instant, and that if 

more than one person shall be nominated for the said office, under 
the provisions of "The Municipal Corporation Act, 1859,"(<Q due 
notice will be given of the place or places within the said ward 
at which the poll will be taken. 

Given under our hands this day of 187 . 

A. B., Alderman. 

CD. 



IF- J 



xi xr r Assessors. 



3. NOTICE OP ELECTION AND OP POLLING PLACE 
ON EXTRAORDINARY VACANCY. 

BOBOUGH OF L • 



No. Ward. 



We, the undersigned, being the alderman and assessors of the 

Ward, in the borough of L , do hereby give notice, 

that the election of a councillor for the said ward, in the room 



(d) In notices for the election of Auditors and Assessors, add 
" and of the Municipal Franchise Act of 32 & 33 Victoria 
chapter 65." 
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of Mr. J. P., now an alderman (or, as the ease may be), will be 
held on the day of instant, and that if more than 

one person shall be nominated for the office of councillor for the 
said ward nnder the provisions of " The Municipal Corporation 
Act, 1859/' the voting will commence at nine o'clock in the fore- 
noon— and that the poll will be taken at St. Margaret's Vestry 
Hall, Hnmberstone Gate, in two compartments, namely :— No • 
1, for burgesses whose surnames commence with the letter A 
to F inclusive ; No. 2, for burgesses whose surnames commence 
with the letter G to N inclusive ; and at St. George'* school- 
room, Rutland Street, for burgesses whose surnames commence 
with the letter O to Z inclusive. 

Given under our hands this day of 187 • 

A, B. Alderman* 

CD. 



E, 



' to* f Assessors. 



4. APPOINTMENT OP DEPUTY ALDERMAN. 

BOBOV&H O* It . 

I, A* 2?., Esquire, mayor of the said borough, do hereby appoint 

C. D„ one of the aldermen of this borough, to act in the 

room of 12. F., one of the aldermen of the said borough, on the 

day of instant, at the election of a councillor for the 

Ward in the said Borough, in the room of Mr. C. H., who 

has been elected an alderman [or, as the case may be], the said 

JS. F., the alderman of the said ward being incapacitated from 

acting by reason of sickness (or " absence," as the ease may be). 

Dated this day of 187 • 

A. Mt 9 

Mayer. 
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5, NOTICE OP APPOINTMENT OP POLLING PLACES. 

BOBOUGH OF L 

Notice is Hbbbby Giybh, that the aldermen and assessors of 
the several wards within the borough of L have appointed 

the poll on the first day of November next, for the election 
of Councillors for each of the several wards within the said 

borough, (in the event of a poll being required for any of such 
wards) to be taken at the several places hereunder mentioned 

(that is to say) :— 

Number 
of 
Compartments. 



For the first, or Saint 
Martin's Ward - - 

For the second, or 
North St. Margaret's 
Ward • • - • • 



For the third, or 
Middle St. Mar- 
garetfs Ward - • 



&c. 



2 



Ac 



At the Town Hall. 

At the Girls' School-room, Canning 
Place, for burgesses whose surnames 
commence with the letter A to J 
inclusive, and at the Infant School, 
Archdeacon Lane, for burgesses 
whose surnames commence with the 
letter K to Z inclusive. 

At Christ's Church School-rooms, Bow 
Street, in two compartments, 
namely : — No. 1, for burgesses whose 
surnames commence with the letter 
A to Z) inclusive ; No. 2, for bur- 
gesses whose surnames commence 
with the letter 22 to K inclusive ; 
at the Bagged School-room, Carley 
Street, for burgesses whose surnames 
commence with the letter L to R 
inclusive ; and at the Infant School, 
Lee Street, for burgesses whose sur- 
names commence with the letter 
StoZ inclusive. 

&c. 



And Notiob IB Hbeebt Giybn, that the voting at the said 
election will commence at nine o'clock in the forenoon. 
Dated this day of , 187 . 

S. &, 
Town Clerk* 
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6. APPOINTMENT OF PRESIDING OFFICERS AND 

POLL CLERKS. 

BOBOTOH 01 L • 



No. Ward. 



We, the undersigned, being the alderman and assessors of 
the Ward in the borough of L do hereby ap- 

point Mr. to preside at compartment No. 2 («), and 

Mr. to preside at compartment No. 3, at the election 

of councillors for the said ward, on the day of 

next. And we do hereby appoint Mr. to take the poll as 

clerk at compartment No. 1, Mr. to take the poll as clerk 

at compartment No. 2, and Mr. to take the poll as clerk at 

compartment No. 3, at the said election. 

Given under our hands this day of 187 

A.. JB. Alderman; 

Mm Jf* J 



7. INSTRUCTIONS TO PRESIDING OFFICERS. 
Bobou&h of L 

As it will probably happen that some of the burgesses may 
appear on wrong ward lists, owing to the two sides of a street 
being in different wards, or to some other cause, the proper 
course for the presiding officer to adopt, after satisfying himself 
of the error, and that the burgess had not voted in the ward for 
which his name appears on the list, will be to receive the voting 
paper and give information to the presiding officer of the other 
ward. 

In case of an equality of votes between two candidates, the 
alderman and assessors, or any two of them, must give the cast- 
ing vote, and they are requested to do so by writing the name 
of the person for whom they vote'on one'and the same paper 
(5 & 6 Will. 4, ch. 76, ss. 35, 43.) 

(a) The alderman and assessors of the ward will preside at 
compartment No. 1. 
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If a vote be objected to, any two burgesses entitled to vote in 
the' borough may, under section 34 of the 5 & 6 Will. 4, ch. 76, 
require all or any of the following questions to be put to the 
voter, and if answered satisfactorily the vote must be taken. 



1.— Are 

vol 



re you the person whose name is signed as A. B, to the 
>ting paper now delivered in by you ? 

2.— Are you the person whose name appears &bA.B.oh. the bur- 
gess roll now in force for this borough, being registered 
therein, as rated for property described to be situated in 
(here specify the street, &c. as described in the 
roll?) 



8.— Have you already toted at the present election ? . . 

If any voter tenders his or her vote, and it appears that some 
other person has already polled in his or her name, the vote can 
be accepted as a tender only, and should not be counted at the 
close of the poll. It may thus be available in the event of the 
office being contested in the Court of Queen's Bench, and the 
votes being scrutinized. 

A burgess may sign a voting paper with his surname and the 
initial of his or her Christian name, and it is desirable, if not 
essential, that a voter should deliver in one voting paper only 
with the names of the persons for whom he or she votes. 

The place of abode of the person voted for must be stated 
in the voting paper-— the place of business not being sufficient. 

The poll will commence at 9 o'clock, A. M. and close at 
4 o'clock, p.m. (5 & 6 Will. 4, ch. 76, s. 32), or at any time 
before 4 P. if . if one hour shall have elapsed during which no 
vote shall have been tendered for any candidate at any of the 
foiling place* for the ward, and no person shall have within the 
last hour been prevented from coming to the poll by riot, violence, 
or other unlawful means, of which notice shall have been given 
to the returning officer. (1 Vict. ch. 78, s. 18.) 

S. Sf 
Town Clerk. 
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8.— VOTING PAPER 

Borough or L 
First day of November, 187 





Wiaro. 




CkiMMNaaeud 

SWMBMOf 

the Penoas Toted for. 


PUce of Abode 

of the 

Penon* Voted for. 


Description 

of the 

Person* Voted for. 


«L ^P« • • • • ••• 


Fosse Road ,. 


Newspaper Pro- 
prietor. 
Grocer. 



I rote for the above-mentioned persons to be councillors of the 
Ward, in this boroogh. 



Signed 



F. F. 



8, Baker Street. 



The place where the property 1 
for which I appear to be rated on I 
the Burgess Roll is situated, j 
and in respect of which I vote is, J 

Jjf. J?.— It may be convenient to add the situation of the poll- 
ing places, thus : 

The places of voting will be at Saint Margaret's Vestry Hall, 
Humberstone Gate, in two compartments, namely : — No. 1, for 
burgesses whose surnames commence with the letter AtoF 
inclusive; No. 2 for burgesses whose surnames commence with 
the letter GtoN inclusive; and at Saint George's School-room, 
Rutland Street, for burgesses whose surnames commence with 
the letter O to Z inclusive. 

The poll will open at nine o'clock in the morning. 

Number on Ward List (a), 656. 



(a) It will greatly facilitate the poll if the number of the 
Burgess on the Ward List is written on the voting paper, but 
this cannot be required by the Presiding Officer. 
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9.— COMPUTING SHEET. 



(Whbbs th*bi abb (a) FotJB Candidates.) 

Ward. 
No. Compartment. 

G.toN. 



Number 












of 


f*in1Mitw. 


BoMnton. 


BfOWBa 


Smith. 


JOMt. 


PftpaiB. 














For Robinson and Brown 












„ Robinson and Smith 












„ Robinson and Jones 












„ Robinson - - • 












„ Brown & Smith • 












„ Brown & Jones - 












„ Brown - • 












„ Smith & Jones 












„ Smith • • • • 












„ Jones • • • • 





















Wb hereby certify that the number of votes taken at this 
Compartment (No. ) is as follows *— • 

For Mr. Robinson 
Mr. Brown 
Mr. Smith 
Mr. Jones 

day of 187 . 

Presiding Officer at Compartment No. 
Poll Clerk. 



» 

9» 



Dated this 



(a) This Form shows the various modes in which votes may be 
given where there ars four candidates. It can be readily adapted 
to a poll with any other number of candidates. The column for 
the number of voting papers will be useful in testing the accuracy 
of the sheet. 
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10.— DECLARATION OF RESULT OF ELECTION 

(WITHOUT POLL). 

Bobotoh ot L 



Jfo. Ward. 



We, the onderngned, alderman and assessors of Ward, 

in the borough of L , do hereby give notice that two persons 

(or "one person") only, (namely) (here describe the persons 
or person nominated as in the nomination paper) have (or 
« im") been nominated for the office of councillor for the said 
ward at the present election, being the same aa the number to be 
elected. And we hereby publish and declare that the said A. B. 
and C. D. (or A. B.) have (or "has") been and are (or "is") 
accordingly elected councillors (or "councillor") for the said 
ward (if an extraordinary vacancy, say, "in the room of 
deceased," or "in the room of who has accepted the office 

of alderman,* 9 or, as the case may be), pursuant to the provisions 
of * The Municipal Corporation Act, 1859/' (a) 

Dated this day of 187 . 

J [ B.F. Alderman. 

J. K. S 



11.— DECLARATION OF RESULT OF ELECTION 

(AFTER POLL). 

BOEOUGH OP L 



Jfo. Ward. 



We, the undersigned, being the alderman and assessors of 
Ward, in the borough of L , do hereby declare that 

A.B.a£ , and C. D.. of (describing the persons 

elected as in the nomination paper) have been duly elected as 



(a) In the case of auditors or assessors add, <* and The Muni- 
cipal Franchise Act of 32 & 33 Vict. c. 55." 
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councillors for the said ward at the election held before us 
this day. 

Given under oar hands this day of 187 . 

JB, F. Alderman. 






Assessors. 



STATE OP THE POLL. 



PBJtSOXS VOTED POB. 



tf 0. OP VOTES. 



12.-TOWN CLERK'S NOTICE TO PERSON ELECTED. 



L. 

187. 
Sir, 

I hereby give yon notice that on the day of 

instant, you were duly elected to the office of councillor 

(or, as the case may be,) for Ward in this borough, and 

that you are required by law to take upon yourself the said office, 

and to make and subscribe a declaration of the acceptance thereof 

within five days after notice of your election, before two of the 

aldermen or councillors of the said borough, and that in case yon 

make default in so doing you will be liable to pay the fine of 

imposed by the Bye-law in that behalf, and that such 

office will thereupon be deemed to be vacant. 

Two aldermen or councillors will attend at the Town Hall, in 
this borough, on , the day of instant, at 

o'clock in the forenoon, to receive your declaration. 

1 am, Sir, 

Your obedient servant, 

S» S. 9 

Town Clerk. 
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IX— NOTICE OF DEATH OF COUNCILLOR. 



To thx Tow* Clebx of thi Borough of L. 

St. 

We hereby give yon notice that Mr. A> B., one of the 
councillors of the Ward in the borough of L , died 

the day of instant 

Dated this day of ,187 . 

C. D. \ Burgesses of the 






X. & I said ward. 



14.— NOTICE OF RESIGNATION. 



To th* Council o» thi Borough of L , and to thi 
Town Clebx of thi said Borough. 

I hereby give yon notice that I have paid the fine of to 

the treasurer of the borough of L , on my resignation of 

the office of councillor for the Ward, as required by the 

Bye-law of the said borough, and I hereby resign such office 
accordingly. 

I send herewith the receipt of the Treasurer for the fine so 
paid by me. 

Dated this day of , 187 ♦ 

J.B. 



15. SUMMONS FOR MEETING TO ELECT MAYOR AND 
FOR OTHER GENERAL BUSINESS. 

Borough of L 

Sir, 

I hereby summon you to a quarterly meeting of the council of 
this borough, to be held at the Town Hall, on , the ninth day 

of November instant, at twelve o'clock at noon, for the business 
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hereunder-mentioned, and for any general business which may 
be transacted at such quarterly meeting. 

I am, Sir, 

Your obedient Servant, 

Town Clerk. 
November, 187 . 



BUSINESS. 

Mayob.— To elect a Mayor for the ensuing year. 
Deputy Mayob. — To receive and record in the minutes the 
appointment of deputy mayor. 

Offiokbs. — To appoint the officers of the borough for the 
ensuing year. 

Committees. — To appoint the various committees, viz. :— 

The Estate Committee, 
„ Watch „ 

„ Finance, &c. „ 
and any other committees that may be thought necessary, and 
to fix the quorum, and define the duties. 

Quabtbbly Meetdtgs. — To appoint three quarterly meetings 
for the ensuing year. 

Aldbbmbn of Wabds. — The councillors of the several wards 
to appoint aldermen of wards for the ensuing year. 

Estate. — To receive and consider the report of the Estate 
Committee as to sales, memorials to the Treasury and conveyances 
of property ; notices to quit to tenants, and any other matters 
relating to the estate. 

Accounts ajstd Bates.— To receive and consider the report 
of the Finance Committee ; to order the payment of bills and ac- 
counts audited by such committee; to make an estimate of the 
borough rates and watch rates required for the ensuing year, 
and to order a borough rate and watch rate (a). 



(a) The mayor will sign a notice of every meeting commencing 
" Notice is hereby given, that' a quarterly (or " special") meet- 



289 Appendix qf Forms. 



ComnTTMi^To receive and consider report* from any ami* 
mittees of the council. 

Maintjutab'OB ov Pbibokbbb. — To make the return to Govern- 
ment of the expense and maintenance of convicted prisoners, and 
of the cost of prosecutions. 

OottHOK SiAiu — To seal conveyances of property sold or pur- 
chased by the corporation — securities for loans — and any deeds, 
contracts! memorials, or instruments requiring the common 
seal. 



ie. APPOINTMENT OF DEPUTY MAYOR. 

BogOT/GH 07 L 

I, A. B., esquire, mayor of the borough of L , in pursuance 
of " The Municipal Corporation Act, 1853," do hereby appoint 
C. D., esquire, one of the aldermen of the said borough, to act as 
the deputy mayor of the borough during my illness or absence, 
and I do hereby signify such appointment to the council of the 
said borough. 



Dated this day of 187 . 



JLmJff 

Mayor. 



ing of the council of the borough of L will be held, &o» 

(as stated in the stanmons). It is not absolutely necessary for 
the town clerk to give notice of the general business to be trans- 
acted at a quarterly meeting, nor for the notice by the mayor, 
either of a quarterly or special meeting, to contain any statement 
of the business to be transacted, although it is desirable for the 
information of the public that this should be done. 

Several of the matters of business mentioned in this summons 
are not necessarily to be transacted at the quarterly meeting In 
November. The next meeting for the election of aldermen in 
the room of those who retire will be the 9th November, 1874. 
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17.— VOTING PAPER FOR ALDERMEN. 

BOBOUGH OP L 

ELECTION OF ALDERMEN. 

9th November, 187 . 
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Christian and Surname 
of Persons Voted for. 


Place of abode. 


Description. 


&C 


High Street . . 

• 

Knighton . . 
Qallowtree Gate 
&c. 


Grocer. 

Manufacturer. 

Draper. 

Ac. 



I vote for the above mentioned persons as aldermen of this borough. 

(Signed) Q. S. 

To the Chairman. 

[Affix Penny Stamp.] 



18.— APPOINTMENT OF ALDERMAN OF WARD. 

BOBOTTGH OP L 



No. 



Ward. 



We, the undersigned, being councillors of Ward, in the 

borough of L , do hereby appoint Mr. A. S., one of the 

aldermen of the said borough, to be alderman of the said ward 
for the year ending on the ninth day of November next, in 
pursuance of the provisions of the Act of 5th and 6th William 
the Fourth, chap. 76. 

Dated day of 187 . 



} 



Councillors of 
the said Ward. 



INDEX. 



ABSENCE. 

of councillors, 116— of aldermen, 128— of mayor, 133. 

ACTIONS. See«BviT." 

by and against Corporations, 37, 38, 39. 

ADMISSION OF FREEMEN, 
by birth, 46— by servitude, 47. 

ADULTERY. 

relief to wife, 76. 

ADVOWSON, 29. 

AGE (FULL), 64. 

ALDERMAN. 

election of, 125, 126 — voting papers, 127— outgoing 
aldermen, 127 — acceptance of office— exemptions, 
128 — bankruptcy, absence, 128— vacancy, 129— 
illness or incapacity, 130. 

ALDERMEN OF WARDS, 129. 

ALIEN, 72. 

ALIENATION. See " Property." 

ALMS. 

what will disqualify, 73— medical relief, 74— wife's 
adultery — parochial loan, 75. 

AMOTION. 

from corporate office, 116, 133, 161. 



Index. 

APPEAL. 

jurisdiction of Marions, 101. 
against rates, 906. 

APPRENTICE. See " Admission." 

ASSESSOR. 

election of— vacancy, 155— acceptance of office, 156 — 
deputy— duties, 167. 

ATTORNEY. 

to corporation, 0, 42 — deputy judge of court of record, 
197 — may practice in Borough Court, 199. 

AUDITOR. 

elective, 152, 153— mayor's auditor, 153— duties of 
auditors — remuneration, 154. 

BAIL, 179. 

BANKRUPTCY. 

of member of council, 116— proof of debts, 9. 

BIRTH. See " Freeman." 

BOROUGH FUND. 

how formed — how applied, 200 — insufficiency, 140— sur- 
plus, 201 — estimate for borough rate, 202— excess 
of rate, 206— how made and levied, 204— divided 
parishes, 205— appeal against rate, 206 — removal of 
orders by certiorari, 172. 

BOROUGH RATE. See " Borough Fund.** 
BRIBERY, 97, 114. 
BRIDGE, 208. 

BUILDING. 

house, 64— warehouse, 66— counting-house— shop, 57— 
other buildings, 58. 

BUILDING LEASE, 17. 



Index. 



BUB0ES8. 



qualification of, 52 — fall age, 64— occupation required, 
64 to 69 — period of occupation, 69— joint occupation, 
60 — residence, 61— break of, 62— distance from bo- 
rough, 63. 

rating, 64 to 69— payment of rates, 69 to 72. 

disqualifications, 72, 78. 

BURGESS LISTS. 

how formed, 76 — penalties — expenses— copies, 78— 
claims, 79— objections, 80, 81 . 

revision of lists, 88— duplicate qualifications, 84.— man- 
damus to insert — powers of court, 86. 

BURGESS ROLL. 

how made, 88 — ward lists, 88— expenses— want of title, 
89. 

BYE-LAWS. 

how made, 10 — how repealed, 12 — when invalid, 11 — 
for non-acceptance of office— how enforced, 12. 

CERTIORARI. 

removal of orders on treasurer, 172. 

CHAPLAIN TO GAOL, 286. 

CHURCH RATES, 86. 

CLAIM. 

for insertion in burgess list, 79. 

CLERK TO JUSTICES. 

appointment, 186 — fees or salary, 187. 

CLERK OF THE PEACE. 

appointment— fees or salary, 194 — removal for miscon- 
duct, 196. 

COMMITTEE. 

power to appoint, 138— watch committee, 178. 



Index. 

CONSTABLES. 

appointment by watch committee, 178— powers— bail — 
neglect of duty, 178, 179— assault on, 180— rewards, 
181. 
Police superannuation fund, 216. 
Elective francttfse disqualification, 183. 
High constable, 184. 

CONTAGIOUS DISEASES (ANIMALS) ACT. 

local authority, 248— committees — inspectoraand officers, 
249 — their powers, 261— discovery of disease — in- 
fected places, 260— offences, 261 — expenses— com- 
pensations, 262 — penalties— jurisdiction, 263. 

CONTRACT. 

general rule as to seal, 6 — executed and executory con- 
tracts, 6 to 8— disqualifies member of council, 112, 
124— exceptions to rule of disqualification, 112. 

CONVEYANCE. See " Property." 

CORONER. 

appointment— deputy, 176. 
fees, 176— returns, 177. 

CORPORATE PROPERTY. See " Property " and 
" Rate ability." 

CORPORATION. 

definition of, 1— different kinds, 2. 
municipal corporations, 8 — name, 4 — seal, 6— actions 
by, 37 to 42— liability for negligence, 39. 

COUNCIL. 

how composed, 92. 

officers of council— committees, 138— trusts, 138, 139— 

borough fund, 140. 
meetings of council, 141 to 143. 
majority of council considered, 144 to 146. 
sheriff, 146 — coroner — inspector of weights, 147. 
petty sessions house and lock-ups, 149. 



Index. 

COUNCILLOR. 

election of, 92, 99 — Nomination Act, 03 to 80. 

before whom, 00 — polling booths, 100— time of poll — 

mode of voting, 101. 
election in boroughs divided into wards, 103, 104. 
result of election—equality of votes — voting paper, 106, 

107. 
doable election, 108. 
vacancies, 108. 
qualifications of councillors, 100— disqualifications, 111 — 

exemptions from fine, 118 — votes thrown away, 119 

— acceptance of office, 121— juries, 124. 

COUNTING HOUSE, 57. 

COURT OF RECORD. 

judge— deputy — salary, 197 —jurisdiction, 198— fees- 
registrar, 199. 

DECLARATION. 

to be taken by corporate officers, 117. 

DEBTS. 

proof in bankruptcy, 9 — schemes for payment of, 24— 
securities for, 28. 

DEEDS OF CORPORATION, 169. 

DEPUTY. 

of mayor, 134— of assessor, 157 — of coroner, 175— of 
recorder, 193— of judge of Court of Record, 197. 

DISTANCE. 

how measured, 63. 

DOUBLE RETURN, 108. 

DUPLICATE QUALIFICATIONS, 84, 108. 

ELECTION. See " Alderman » and " Councillor.!' 

■ 

when votes thrown away — when candidate incapacitated, 
119, 120. 



Index. 

ESTIMATE FOR RATES, 902. 

PINE. 

for non-acceptance of office, 12— payable to corporation, 
in what cases, 200. 

FORGING VOTING PAPERS, 07. 

FREEDOM AND FREEMEN. 

by birth, 46 — by marriage, 46 — by servitude, 4* 
parliamentary franchise, 48 — freemen's roll, 50 — 
stamp duty — appellate tribunal, 51. 

GAOL. 

observations— visiting justices, 288— duties, 284— dis- 
senting ministers, 284 — gaoler— prison rules, 235— 
justices in sessions— officers — corporate rights, 286 — 
tenure of office— salary — rules — superannuation, 287 
—orders for payment— powers of council — enlarge- 
ment of prisons, 288 — contrac t s g overnment allow- 
ance—jurisdiction— county claims— disqualification, 
280,240. 

HIGH CONSTABLE*, 184. 
HOUSE, 54. 

INCAPACITY OR ILLNESS. 

of mayor, 120, 132— -of alderman, 130— of assessor, 157 
—of town clerk, 160. 

INVESTMENTS OF 8ALB MONIES, 20. 

JOINT OCCUPIERS, 60. 

JURIES. 

exemptions and disqualifications, 124, 188, 106. 

JUSTICES. 

commission— qualification, 185 — oath of office, 186 — 
protection, 188. 

JUSTICES' CLERK, 186. 

* The justices for every county or place having separate quarter ses- 
sions, are at the quarter sessions held in January, 1870, to determine 
whether it is necessary that the office of high constable of each hundred 
should be continued, and may, where a discontinued constable suffers 
any loss of emolument or salary heretofore chargeable upon the county 
rate, grant compensatory pensions. (38 ft S3 Vict, ch, 47.) 



Index. 

LEARE. 

power to grant, 16— building leases, 17. 

LIBRARIES (FREE PUBLIC.) 

observations — repeal of Acts* 209 — adoption by council, 
210 — expenses of meeting — accounts— amount of 
rate — borrowing power, 211 — appropriation of lands 
— sale of lands — management — property — admission 
free, 213. 

LIGHTING, 149. 
LOCK-UP HOUSES, 149. 

LUNATIC ASYLUMS (PAUPER.) 

observations — compulsory legislation, 220 — power of 
council, 221 — expenses, how paid, 222 — appoint- 
ment of committees — orders for repairs, &c, 223— 
clerk to visitors— chaplain, 224 — medical and other 
officers, 226— ill treatment, neglect, &c, 226— su- 
perannuation, 227 — visits of committee, 227— of 
guardians, ministers, and friends, 228 — burials and 
removals— discbarge — private patients, 229 — general 
rules — weekly sum , 230— cost of maintenance — list of 
lunatics, 231 — annual report, 232 — additional lands 
— rateability, 232. 

as to agreements, contracts, and plans to be approved by 
Secretary of State. See 16 & 17 Vict. ch. 97, s. 46. 

MAJORITY OF COUNCIL, 144. 

MANDAMUS. 

visitation — nature of writ, 264 — when granted, 266— 
procedure, 266, 267. 

MAYOR. 

election — declaration, 131 — removal of disqualification- 
duration of office, 132 — bankruptcy or absence, 133 
— a justice — precedence, 134 — returning officer- 
salary— deputy mayor, 134 — duties, 136— casting 
vote, 137 — vacant assessorship— quo warranto, 137. 

MINISTER, DISSENTING, 111 , 228. 
MORTMAIN. See " Property." 



Index. 

MORTGAGE. . 

power to mortgage, 16— repayment of, 17 — sinking fund, 
18— schemes for payment of debts, 24. 

MUSEUM. See " Libraries." 

NEGLIGENCE. 

Liability for damage, 39— recent decisions, 41. 

NOTICE. 

of claim or objection as to burgess lists, 79, 80— of elec- 
tion of councillor, 123— of business at meetings of 
council, 142. 

OBJECTIONS. 

to burgesses, 80, 81. 

OFFICE. 

validity of acts of corporate officer, 119. 

OVERSEERS. 

duties as to burgess lists, 76. 

PARLIAMENTARY FRANCHISE, 48. 

PERSONATION, 96. 

PETTY SESSIONS HOUSES, 149. 

POLICE SUPERANNUATION FUND. 

bow formed — guarantee of council, 216— accounts— prin- 
ciple of computation, 217 — chief constable— good 
service rewards— dismissal — general provisions, 219. 

PREMISES. 

occupation required, 64, 69— in succession, 69 — coming 
by descent, &c, 60. 

PROPERTY (CORPORATE), 
power to purchase, 14. 

alienation under Municipal Corporations Act, 16. 
purchases and mortgages under Municipal Corporation 

Mortgages, &c. Act, 1860, 17 to 24. 
alienation under Lards Clauses Act, 27. 
application of rents, 28 — advowsons, 29. 
corporate property a trust, 29. 
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PUBLIC HOUSE CLOSING ACTS, 814. 

PURCHASE. 

when corporation may purchase, 14. 
purchase with consent of treasury, 23. 

QUALIFICATION. 

of freemen, 49— of burgesses, 52 to 60— of councillor, 
109 — of aldermen, 126— of mayor, 131— of auditor, 
152— of assessor, 156. 

QUARTERLY MEETINGS, 141. 

QUARTER SESSIONS. 

grant of— recorder, 190— borough sessions— jurisdiction, 
191— assistant barrister, 192— deputy recorder- 
adjournment, 193— deputy judge, 194. 

QUO-WARRANTO. 

nature of writ — within what time granted, 259. 
relator, 260 — when writ granted — procedure, 262. 

RATE. See u Borough Fujtd " and " Watch Ratb." 
payment, 69 — illegal rate — proportionate part, 70— con- 
structive payment, 71— excuse! of rates, 72. 

RATEABILITY. 

old rule, 31 — modern rule, 32— exemptions, 33. 
lunatic asylums, 34— burial grounds, churches, and 

chapels — schools, 35— scientific institutions— church 

rates, 36. 

RATING. See " Ratb." 

rates, how made — when, 65— valid rating, 65— inaccurate 
rating, 66 — claim to be rated, 67— constructive 
rating, 68. 

RECORD, BOROUGH COURT OF. 

judge— deputy judge— salary, 197— jurisdiction — roles, 
198— officers— fees— registrar, 199. 

RECORDER. 

appointment— salary, 190 -jurisdiction, 191— deputy 
recorder, 193. 

RELIEP. &s"Alm8." 

RENT. 

application of, 26, 27, 28. 



■^ 



Indkr. 

RESIDENCE. 

of burgess. 61 to 6*3— of coancUlor, 109— of alderman, 
126— of justice, 185. 

RESIGNATION. 

of corporate office — how made, 168. 

ft&TISf NO CO0KT, 69 te 87. 

RETURNING OFFICER, 117,134* 

SALARY. 

of inspector of weights— 148— town elerk, 165— clerk *> 
justices, 187 —recorder, 190— clerk of the peace, 194. 

SALE. St* "PROPBRtT." 

restrictions on, 15, 27— proceeds of, 20. 

SCHOOL BOAR0S. 

constitution — election— expense*— rates— school fund — 
deficiency of fund — default in making good, 241 to 
244. 

SEAL. 

of corporation, 5 — when required, 6 — general rule — 
illustrations, 6, 7, 8— how proved, 42. 

SIGNATURE BY ENGRAVED STAMP, 81. 

SHERIFF, 146. 

STIPENDIARY MAGISTRATE, 189. 

STAMP. 

en voting papers for aldermen, 127. 

SUIT. 

bow to sue— actions, 37, 88— for negligence, 39~serviee 
of writ, 41— when costs payable oat of Borough 
fund, 42, 141. 

SURGEON. 
. to lunatic asyluift, 225— to gaol, 286. 

TOWN CLERK. 

appointment — salary, 165. 

specific duties, 166 — general duties, 168. 

Incapability of acting, 169, 



Index. 

TREASURER. 

appointment— vacancy— duties, 171. 
accounts— audit— publication, 173. 

TREASURY, LORDS OF. 

tales with consent of, 16, 16— purchases, 83. 

VACANCIES. 

of councillor, ordinary, 92— extraordinary, 93— of alder- 
men, 129— of mayor, 133— of auditor, 153— of 
assessor, 165— of town clerk, 169— of treasurer, 171. 

VOTES. 

equality of for councillors, 106* — for aldermen, 127— 
when thrown away, 119. 

VOTING PAPERS. 

for councillors, 102 — for aldermen, 126* — for auditors, 
162— for assessors, 156. 

WARDS. 

original division— powers of alteration, 245 to 247— 
to aldermen of, 129. 

WARD LISTS, 88. 

WAREHOUSE, 56. 

WATCH COMMITTEE. 

appointment of— duties, 178 — powers, 181 — quarterly 

reports, 182— government allowance, 184. 
Police superannuation fund, 216 to 219. 

WATCH RATE, 182, 207. 

WEIGHTS AND MEASURES, 
appointment of inspector, 147. 
warrant under corporate seal— salary, 148. 
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PRATT'S WATCHING AMD LIGHTING ACT, 3 & 4 Will. 4, 

c. 90 ; with the Cases decided thereon, Explanatory Notes, an 
Appendix of Forms, and Index. By W. C. Glen, Esq. 
Barrister-at-Law. Fourth Edition. 4s. m 

THE REPRESENTATION OF THE PEOPLE ACT, 
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